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 HEADQUARTERE THILRD AFRLY !
OFFICE OF THE STAFY JUDGE ADVOCATE

WAR CHIIES BRANOH

APD 403 Us ARLY
Indwigebure, Dotachmont
26 April 1946
Case Ne, 12-2025
THE UNITED BTATES
Vs

Gouorg HITZER

REVIEN AND RECOLURMDATIONE OF 2TAFF JUDGE ADVOCATE

1., IRIAL

Tho dccuscd, a Gorman male edivilian, wag tricd at Ludwigs-
Lurgy Sormaniy on 1l Jareh 1046 By o General ~ilitary Guvepnrmont
sourt appeinted by Peragraph 14, Sgﬂcial Ordoras Noe 45, Hcadgﬂnrtura
SGovonth United States drpy, AF0 758, 14 Fobruary 1%46.

2, CHLRODS, PLELS, EINDINGS AND SENIENCE:

CHarps and Partisulare Plea Rinsdine
Ohargot Violatlen of tho Laws of lar NG G
Particularsi ' G el

In thet Georg Hitzor. a Girpan
Notipnal, dld, nt Hauwonheinm, Gorrany. cn or
abeut: January, 1945, wrengfully commii on
agedult upen twe unkncwn nenbors of the
United B8taiog Arny, whe were thon unarned,
gurrendorod pria ners of war in the cuﬁfodv
of tHo tbed Oorman Huleh, b5y hitting thonm with hie fiet
arnd o long handliod serub brush.

Santonoot

The Court, in closad sessicn, at loagt twosthizds
of thoe menbera proocent at the time the vetso was talten gponais
ring sentonced the aceused to be impriscned for a ternm of
four years, commencing the 27th day of lay 1945.

JURISDICTIONLE HATTELS:

w) Tt Yo esttled law that edvilian naticndlsg of one bellipg.
crent nntden may ba trisd end pumished bufiere the duly dbnstitutien
tribunnls of anothor beolligerent natien for vislati-ns of Intovuabdal
al lews Eavaruing land Jarfare, When a eivilian wrengfully ecommitsaa
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agsault and battery upon persons whe have fallen into their hands as

prisoners of war, it is an offense falling within the scope of this
rulcs ‘Pﬂ.'l-'- 343' Fﬂulﬂ}- i

b). The letter referring thig case to trial directs that
this case should be referred to an Intermediate Military Government
Court., However, at the time this case was referred to trial no In-
tirmediate Military Court was available so to expedite the trial of
thie cdese it woo roferrecd to a Cenoral Military Poverament Court
which wae available. No prejudice could result to the accused for
the reasons that the General Militsry Government Court which tried
thig court considered that it was bound by the maxim sentence which
could be imposed by an Intermediate Military Government Court in the
trial of this case (k 3).

e¢) This General Military Government Court, which tried thic
cage, was duly and legally appointed by the Commanding General, Sev-
enth United States Army. The Charges and Farticulars werc preferred
by Howard F. Breese, Colonel, CMF, and referred to this Court by C.
it, Bard, Colonel, JiGD., The required jurisdietional number of five
mombores of tho Court pansl wars present throughent tha trial. Tha
accused was properly represented by counsel and anncunced ready for
trial (k 2). This court was vested with full power to try the ac-
cuged for the offense alleged. The sentence was legally within the
power of the Court to impose (Art., III, MG 02).

4+ . EUMMoLY OF IHE EVIDENCE

a) For-the Prosecutioni In Jandary, 1945, four dmerican
fliers parachuted from their plane near kaunheim, Germany (i 4, 5,
6, 8, 10 & 11). Onc of the fliers wans wounded (l. 8 & 10). HITZEL
tock twe of the fliers to get a stretecher for the wounded one,. (Iv 8)
On the way he beat one of the flicre with a leng handled serub hruseh
causing the vietim to bleed from the head (i 5, 7, 8). Then he re-
turned with the strotcher he gave the flier whe romained with his
wounded comrade a sovere blow across thoe mouth with his hand, causing
thy vietim to bleed from the mouth (L 8 & 10), &1l of the americans
were then taken by members of the Wehrmacht, whe had beon summoned
as protectien for the victime, te the burgcrasister's house (k 4 & £)

b) For the deecused: Loeused testi’iled that he saw four
fliers bale out of their disabled planc and lnnd in the forest near
the factory whure he was working. He joined scme other civilians
and picking up o stick proceeded with “hom to capvure the fliers
(I 14)s 42 he went inte the foroet he saw cne flicy hanging in a
tree, This flier got himself fres and game tc the ground. decused
sheuted "Hoended hooh", whereupon tho filer put his hands in fromt
of the accused and accused grabbed his hands in order tc help hip
raise them. OScmeons shouted "Adttention, the flier is shooting",
whereupon the acecused turned around and hit the flder with his stick
(1. 15 & 16), Hs thon csesrtod tho flicr tr the fantary. decusad
noticed the flier was bleeding from the nose before ho hit him with
¢he stick (L 16). 4Accused then returned to the forest to lock for
the cther three flicrs. On his way he met twc fliers with a strotoh-
er, cne of whom was a flier whom he had esgorted to the factory. OUn
proceeding a little further he saw a wounded flyer lying on the
ground and ancther standing eomo fdve cr six motars frem him. “he
flier why was standing turned :arcund apparently to hdd the accuscd
whereupen the decused hit.him in the faee. This blow dld nct cause
the flier tc bleed (K 17)+ deccused denies having gene with the fli-
ers to get a stretcher, (L 18), Heu admitted the fliar whieh had
come down from the tree was unarmed (I 19).,




5« DISCUSBION:

a) 411 of the elements of proof of the alleged cffense nocs
gasary to establish the guilt of the accused was preoperly adduced ins
to evidencwu, The prcsecution proved thet the accused, a German
national, did at or near RKounheim, Germany, during the menth of Jane
unry 1945, wrongfully commit twec separate assaults upon two unkneown
pembers of the United States &rmy, who were then unarmed, surrendercd
priscners of war in the custody of the then German Lieich by hitting °
ene of them with this fist and the other with his serub brush., The

ldentity of the victims as belng american scldiers waa properly cah
tﬂbliﬂhﬂd {L- T’ 8 & 1{}}-

b) The victims of the nssaults perpetrated by the accused
herein were American fliers who had been forced to leave their dis-
abled plane by parachute and land in territory which was being held
by the enemy. Under the principle hereinafter set cut these fliere
wore definitely priscners of war. "Enemy personncl descending in
sarachutes from aireraft which is disabled or out of ecntrel may not
vn general principle be shot if the descent is over ground held by
Ycrces hostile to the parachutisgt.,” (J4iGD Text No. 7, page 34).

8) The acts of the socused herein were clesrly acts of vic
lonce in wislation of the ruleas of land warfare. Faragraph 73, LM
27-10 provides for the treatment of priscners of war as followa:
"They mugt at all times be treated with humanity; ond protected, par
ticularly against aetes of vieclence, insults and publiec curicaity.”

d) The status of the fliers herein as being prisoners of
war and entitled to preper protection was bern out by the fact that
the soldiers of the Wehrmacht took them into custedy and infermed the
populace that they would not tolerate further mistrestment of the
fliers (L 8),

g) The evidence shcwa thot the accused herein committed
two separate acts of viclence upon two cdifferent fliers. Tho first
act accerding to the evidence of the prosscutlion was striking the
first flier with a long handled serub byush L 5, 6 & 7). The ac-
cused denies that he hit the flier with Ln. serub brush but admits
hitting him with a stick abeut two centimeue: = thiek (16, 17 & 18).
The gseecnd aet of violencs consigteéd of hitting the seccnd flier in
the meuth with his fist without provecaticn (kh 3 & 10),

f) The fact that both assaults were follcwed by a battery
definitely established that the two acts of violence eonstituted
nssaults, (Page 178 MCH 1928), The only question which the Court
had tec determine under the circumstances was the type of assault
which had been committed. (Par. 149/MCON 1928). uhether the scrub
brugh or stick and the fiet constituted dangercus weapons must be de-
termined from the circumstances. Normally a scrub brush or stick
twe centimeters thick and the fist are not considered as instruments
1ikely to produce harm (Par, 149 M, MCM 1928), However, the facot
that the accuged used a great deal ¢f foree and viclence in the com-
mission of the assaults herein clearly indicate that he intended o
do great bodily harm (Par. 149 m, MCM 1928).

g) The mccused rests his entire caose on the question of
self-defenge. In the case of the first flier he states that someone
eriedt M"Attention, the flier is shooting", and he struck the flier
tc prevent him from shooting (L. 15, 16 & 17), 1In the case of Lhe as-
gault cn the second flier he stetes that the flier turned around ap~
parently to gtrike bim and he strueck him in the mouth (L 17). The
question as tc whether accused's aets hereln were necessary to pro-
teet his person is one of the issues which the Court had to determino
4= A = T s
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have ecnsidered whether the accused's impending danger wns porsonal,
imminent and immodiate. The Ocurt sheuld alse have determined wheths
or the acgused under the cireumstances was the aggresscr and if they
determine that he was the aggressor thd Court need nct consider the
questicn of solf defenge because by an act of aggression the aceusgad
sarred his right of self defense (Section 846, GWharton's Criminal Law
In view of the ndmissicn of the accused that he didn't seo any arms
on the first flier befere he strueck him (I 19) nnd in view of the
fact that the accused merely thought the second fller might hit hin
but without provecation (K 18) it can nct be said that the Court
~bugsed its discretion in not accepting nccused's acts under the edr.
sumatances ns acte 'of self delensc.

4L h) & careful examination of the record reveals no errors
or irregularities which prejudiced the righta of the accused.

i) The sentence imposed on nccused herein was within the
cithority of the Military Goverment Ceurt to impose (4Art, I MGO 1).
‘owaver, ccnsidering the table of maximum punishments,; ns contained
n the Manual for Courts-Martisl as a guide, it would appear that ths
;ontence of confinement for a peried.of two years would be adequates
7o punish the accused for the offense of which the Court found hin
Eu il trﬁr -

7.  DaZs 48 10 4OCUSED:

sccuged is a 4leyear old German civilian whose last address
is Mainz-Gingheim, Germany (k 2), He is married and has twc children
He ia a master worker in the Opel factory where he had been employed

from 1920 to 1945 without interruption, He was a member ¢f the 84
gince 1934 and a member of the NSDAY since 1937. He did not actually

nake application to ;ain thu party but was made & party-member autc-
matically (I 12 & 13), "dcouged suffered injuries in an aire-attack

on 20 June 1944 whieh consisted cof demolishing his left side and
polsoning him with gas. These injuries caused the accused %o have a
heart ailment which made him very excitable (K 13 & 14), Accused hng
been in ecnfinement gince May 1945 (K 20 :

8.  ZETITION FOL BEVIER:

4 Fetition for Noview was £iled o;. keagaf of the acoused in
vhich he states that hée has admitted the acts ¢ assault, That such
are of s minor nature and were committed in o state cf exditement
cauged by the air-attack,which procededthe ccmmissicn of the offerse,
without malice of ferocicus intent, He alsc states that no danger-
cus weapong were uged and no sericus injuries resulted therefrom. Be
~ause of the foregoing fact accused believes that the sentence im-
“gsed by the Court was-unduly harsh and severe and recuests that such
le modified by the heviewing duthority. " A '

9. CLEMENCY:

No Petiticn for Clemency other than that contained in the
Fetition for leview has been £4led in this case. -

10,  LEQOMMENDATION:

Considering the table of maximum punishments as contained in
the Wanual for Courts-Martial as a guide it is recommended that the.
period of confinement be reduced to a period of two years commencing
May 27, 1945, Otherwise the record is legally sufficlient and the




Pindings of the COourt should be approvad and upheld, The rroger
‘rder for earrying cut this reccmmendaticn has been arrended for the

signature ¢f the Leviewing cuthority.

I ceneurnsd
0HLLLED E. CHEEVEL, Colomel, JaGl,

Gtaff Judge iLdvacalte

M, G, SEIZKOLN
Garta S TS
Unief, Trial Secticn
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GTERAL MILITVRY COVERTENT )

COURT -ORDER NUMEER ) & Juno 1945
Bufore o genercl militery government court which comvonod nt Ludwigsburg,

fermony, on 11 Hoveh 1946, pursuant to paragraph 14, Specicl Ordors He. 45,

Hendquarters, Seventh United Stotcs hArmy, 14 Fobruory 1945, was orraignod end

trisd:

Goorg Hitzer, Gormen Neotienol
|

CHARGE: Vielntion of tho Laws of ilar : : |
‘Spocificstion: In thet Goorg HITZER, o Gornan notionnl, id,:mt Rousne | oo
heim, Germony orn or chout Janucry 1945, wrongfully conmit on csscult upon | S
two unlmow msmbors of tho United Stotes Army, who were thon dnermed, surronds
ered prisonars of wer in tho custody of the thon Gormon Reich, by hitting thom
with his fist cnd o long-hnndlsd scrub brush, I

PLEALS

Te the spoeificction of thy CHIRGE! ot Qullty
To the CHARCE: Fot Guilty

- FINETHGS
of tho apceifiention of they CHLRGH: Gullty
of the CIVRGE: Guilty

ST
To bo imprisoncd for o term of four yoirs comnmeneins tho 27th doy of i

liny 1945, ot such ploco cs noy be dosigantod by eonpetont nilitory cuthority.
The sentonce wes cdjudged 11 Meoreh 1946,

Tho finding of the Court is cpproved ond uphold put o sontoneo is
roduosd to imprisenrwnt for o peried of two (2) yoors commoneing 27 ey 1945.
{m thua nodified  tho sontoncs will be duly exccuted. Bruchscl Contrenl
Prisan, Bruchsnl, Gormany, is designoted os tho place of confinoment.

BY COIIZID OF LICUTZILIT GENERLL KEYRSE

in. R. SCIRIDT
: Mejor Genercl,- Gonornl Stoff Corps
‘i1, G CLIDWELL Chicf of Staffl
Coloncl, Adjutant Gonoral's Department
hseting Ldjutant Genoral
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