


final action (paragraph Bd, Letter Headquarters, United Stotes
Forces, European Theater, File AG 000.,5 JAG AGO, Euhja;tt "Trial of
War Crimes Cases," dated 14 Ootober 1G46).

ba BAld £3 10 ACCULED:

The aceused Hans TOELLE is a Germsn national, 39 yeéars
of age, and is unmurflad. He ﬁiateﬂ that kis par&nta_ﬂﬁ;; protahly
driven out of the huagian Zene of €coupantion and he wnulﬁ have them
to support. 4t the time of the offense for which He was found
guilty he wes & Corporal stationed at "Position Unit Pfau" and he
kad Qervad pt this position for a number of ysars pricr to the 1lb6th
Lpril 1945,

The accused Herbort LANGNEL was acquitted of ths charge
and particulars. The record discloses thal there was no evidence
agedinst the accused. Therefore the gourt wecs Jjustified 4n its
finding of not guilty and in acquitting the apcused Harbert LAHGHEH
of the offense charged. Therefore the remaining pert of the review
will deal with and rofer caly te Hans TOELLE,

5.  LECOMEEADALION:

That the pentence as to the accuged Hing TOELLE be

approved and ordered executed.
6. LVIDENCE:

as Eor the Progegution: DBricfly sunreorised, the eviden.
for the prosccution is as followst On the lbth of april 1945 Secon
Lieutenant Donnld E, HOUIE, an officer of the Air Corpe of the
United Etates Army, parachuted to earth near THANHAM, Germany (R 6)
The flyer after landing walked scerods & f£icld and into the woods
(kR 7). The weather was ¢lear, and the hour wae about three thirty
in the afternceon (R 8,. 15). L pguard fron the prison camp at THLNH.)
had gore out to capture the flyer, had bouen within 500 meters from
him and hed shouted three times to the flyer to stop (K 15, 16). The
flyer went into a small hole or dapr;aa{gﬁ in the g?uund. The wit-
negs KREILEDEL testified that he was within eight meters from the

flyer and that the flyer had a pistcl in his hand; that the witness




rode on and met a goldier to whom he spoke (K 8). The soldier fired
8 warning ghot to induece the flyer to come out and surrender (R 8),
4 group of three soldiers thon ecame up, ecomprised of TOELLE, the
accused, and MADL and ZOEHRER (R 9). MADL shouted to the flyer,
"Hends up". The flyer then came out of the hole with his hands up
cver his head (R ), TOELLE also shouted te the flyer, "Hands up",
and immediately fired off four _ghote at tha flyer from e machine pi-
stol (R 9), The flyer had both hands reaised over his head when the
oceused fired the shcts, the aceusad shouting and firing aliout the
same time (k 10). The flyer did not have anything in his hands wheo
the shots were fired by the accused, He fell to the ground on hig
face iIn front of the hols (R 11). The flyer's pistol was founa in
the heole (R 7-12)., The witness KREILEDE!. was four to five meters
from the flyer and ne effert on the vietim's part to harm the wit-
ness was nade (L 18),

Summarized in greatsr detail, the evidenee of the prosecution
is ns fellows:s The first witnees called bg the progecuticn wis
Georg KREILEDELR whe lived at KEEEEL&EH, THANHLAM, By cccupaticn a
farmer, 32 yerre of age, he 1ived near the scens of the murder., On
the 16th of April 1945 he obperved twelvs planes in the air, and on
of them "tail-gmecked" (k 6). From his home he saw the pilot walkin-
acrosp vhe £ield, Lgtur hé gaw the same man 4t = distance of ap-
rroximately a hundred qateia. W#itness shouted to him in CGerman hut
aks flyer did not reply or come to him. The witness thes returned
“¢ his heme and learned from his mother that o guard from the prigoi
ves out locking for the flyer (L 7). He joined ths guord, whoge u-:
was Frang BINDEL, and who at the time fired n shot inte the air at
a distance of abeut fifty meters. The flyer fell to the gound aﬁd
roge and weat dntc the forest (E 8). Later TOELLE, the mocused, witi
twe othor gcldiers whcse names wers MaDL snd ZOEHREL, cane upon the
scena, MLUL paw the flyer aend shouted at him "Hends up", at which
time the flyer came cut of the hele (K 9-22). 4t abeut the same time
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machine gun pistcl, and fired about feur shots at thnlflrar, whose
hands were raised at the time the shots were fired (R 9, 10, 22).
ba erose examination the witness did nct vary or change his testi-
weny ( & 15, 17, 20, 22, 23),

The next witness called by the prosecuticn was Frau annslies
FINKEE, whose ccoupation was a housewife, She vas 20 yaaféfuf n;a,
and 1ived at DLIBUKRG, A4t the time of the murder she was wqrﬁing
ot the air force signal post as an operatcr. She tostificd that
nooliged Licutenant LANGHEL waos her supericr 4n the work in the
office (K 35), and that L&HGHEL, after receiving a repert of thé
plane crash ordered the guard tc hunt for the plane (K 35). WNewherc
in the record dees this witness testify that LLNGNEL sver gave any
ordera to shoot the flyer, and upon ercss examinetion ghe admitted
that LANGNEL ecrdered the guard te hunt for the plane and not the
tiyer (k 37)+ LANGNER wae talking tc her and the other women preseul
but at no time did he crder anyone tc hunt the flyer ¢r shoot him
down (K 37 and 39). Thers is nc evidence anywhere in the record
which connects the accused LANGNEL with the nmurder or with giving
an crder to anyone to shoot the flyer.

Jakeb RIENER, the next witness call~d v the prosecuticn, wos
35 yeara of age, amd lived at KOTTHLLLMUDN&Lf . His present cccu-
paticn s to install stoves and lay tiles. W 1:.3ified that he
was a former Liautaﬂqnt in the German irmy, and that at the time
0l the offense alleged he was at home on leaves. During the air raid
he want out tc¢ lcok for his father-in-law, heard the shets, and
weat directly to the scene (R 51). He heard somecne call "Hands uj
(& 52}, puv did not 500 the actual shocting. He saw the body of thu
flyer later, and removed hig peracnal effects and wrapped them in
a'white cloth whieh he tcok from arcund the desezsod's neok (K 55),
He talked with the witness KUEIDLEK, who explained tc him how the
decensed was ghot by TO0BLLE, the acgused, TGELLEI;eft the ﬁpanﬁ
shortly after the shogting (R 57, 58), '



‘The prosecution, with the conaent of the defense, introduced
Exhibit 3, which was a certificate of the investigating cfficer
dinalnaing a desument and a l¥st cf the peraunal hﬁlnngingn of tha
decesged flyer. It had been mande by Captain FHLIEDHICHS, whe at the
time of the murder was Company Commander cf the German radic station
(L 60)., The prosecuticn and Jdefense agreed that certain parts of
the report of the mmdical cfficer ﬁf-EGEEEL&nH whe examined the dead
Lody cn 20th Seplember 1945, should be.admitted. The repert is
found on pages 61 and 62 of the record, The repert identified the
deceased flyer as Denald E. HOWIE, the victim named in the FParti-
culars (k 61, 62),

b. . Eor the Dgfensgt

The defense called as its first siltness Franes BINDEK, whe
was a philoscphy student, aged 26, and whe lived in SLLZBURG, hLu-
stria. This witness identified the twe accuped (R 69) and explained
the dutiss of himself snd the accused TOBLLE (I Y1). Lieutenant
LiNGNEL prdered the witness to go lock for-the flyer (L 74). The
order was go lock for the flyer; but no order wag given by the ace-
cuged LuNGNEL, fo shoct the flyer (ii 75), Thia witness talked with
TOELLE a day cr sc after the ghecting; TUBLIT told him that he saw
the flyer and that "if he had not fived the ~lret ghot he would
have gotten away with his 14ife" (K 76). |

Walter BOEHM, the next withneas called by the Deéfense, is 26
Jeara of nge, and a laborer living at GLISSLIENG (R 8%, 90). This
witness testificed as to his duties at the radic ateticn. He tallwe
with Sergeant ZIDEK, who told him that a #oldier was shot the doy
before (b 91). The witness also talked with MLDL, whe was the
third member of the party. M4DL told the witness that the flyer
had thrown his pistol awey, and thet hia hends were raised over hig
head (K 91), and that the necused TOELLE hgﬁ'bﬂﬂn very execited when
he fired at the deccesed (I 92). This witnsss alea testified as to

the aireraft which had been flying lovw over thet area (R 93). Maet



soldier, but a business man, and was nerveus and excitable (K 95),

The defense's next witness was Julius GABLRIEL, 34 yoars of age,
a businese man, living at SCHUANENSTADT in Uppor lustria (R 99).
The tegtimeny was hearsay e?;ﬁgnpé which ¢ther peoople had given
him, He paribﬁgllr waalnpt pregent, but was in the hospital at
the time of the imcident (K 100). Ha Furthan teetificd ap to the
character and reputaticn of the accused TOELLE (R 101). The accused
nlsc hed a bad heart (L 102).

Heinrieh LEIMBELCEL, 46 Vears of age, hy asonpeticon s esn-
struotion englusar, lived at NOEGSLLLN, ‘He nhad worked at the radio
staticn and woa acquainted with tho scoused LANGNEL; they had work
ed together cn the "Nc Kesistance Movement" and Adsenssed what they
sheuld do when the imericans came; they had agreed upen the posi=-
tions that were not to be dnfandaq. acoused LANGNEL told him about
the death of the flyer., which was regretted hy I NGNHIL, This wit-
ness pergonally had no infarmﬁticn or knowledge concerning the
shooting (I 104 and 105).

Otto HOFBAUER, bv oceupaticn a Chaplain, 34 yenrs of age, livin
at KOESBLuLN, was the next witness Emllwl by the defense, He state’
that he was at the time stationed at the L% Forece Signal Undit (K
108); that he hed loarned from the populatic. that an dAmevriean
flyer hed been shot down (I 109); and that he mr 2 pergonal in-
vestigation of the matter and obtained permissicn to pive the flyer
4 partial military burial and his blessings (K 7o G T B

Bugene ZIDEK (K 114) made an affidavit concerning the death
of the pilot, which was admitted in evidence for the defense Upun
agreeneat of the proscoution and the defense.. In this affidavit
he stated he had heard MLDL shcut, "Hands up", ohd saw the flyer
stand up with one hand raised. l_b.cut.th_e! -.sgn_w: time he heard the
shots Enﬂ.law TOELLE h%ane at the flyaf frcm;ahovn the msahina
pistol which TOELLE had discharged, . TOELLE still had his finger on

the trigger, and from the muzzle powaqr smoke could still be seen
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Wilhelm LITZ4U was the next witness called by the defense.

Be was an merchant Eg ceeupation and was 33 years of age. He lived
at LiBG.LN, near KOESSLALN, and had been staticned with the Ger-
man Army at the Lrmy Adrea Unit oalled Positicn Pfau. Here he had Yew
firet sergeant and responsilbile for general company duties. He had
returned to KOESSLLLN the last part of dpril 1945, and talked with
goldiers concerning the shooting of an imerican flyer., He dis-
cussed Lhis with MADL and TOELLE, the accused., MLDL told him
thut TOELLE had shot the american flyer, that MADN had called
"Eands up", and that TOELLE also called "Hands up' and immediately
thereafter had shot the pilot, and that in hils opinion TOELLE

4ad fired because he was ascared (h 141-142). Accused TOBELLE aid
general companny duties and was used for special jobes. During wit-
ness' tour of Cuty as first sergeant at this statlcn the accused
TOELLE had nothing e do with weapons, and had no trataing with
nachine pistols (I 122-123), TOELLE had the reputaticn of being

s business man, not a soldier. He wos exeitable, and had physieal
disabilities consisting cf a heart ailment, asthma, and a bad feoot,
due tc a bohe fracture. His syesight was bad and hé was foreed to
wesr glasses. &ccused TOBLLE graduated frou high scheocl and had
several semesters at the university. This w .!n.sses's teatimony
was all from infcrmation he had received from cthsr people, since
ha ﬁaraaﬁally was not acquaisted Wwith the facts coaecerning the
shooting ¢f the flyer.

Lt. Jakob RIBNEK was called as a witness for the defense (K 124)
and testified that he had six yedrs of exporience in ccembat and
had an cppertunity to cbserve reacticns cf Germang when they first
encountered armed esnemies (L 128), In his opinion a soldsr un-
trained in the use of weapons, when firet enecuntering armed ene-
nies, might fire from pure excitement, ‘and would be unable at the
moment to concentrate, He knew the accused TOELLE only b?'niﬁhﬁ
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. Gerhard SCHLEIDEL, 26 years of age, whoe lived at KEESSLALN
wna the next witness called by the defsnse (I 135). He identified
the-acoused TOBLLE,; huving Leen ncgqualnoted with him since the
summer of 1944.. TOELLE had been a guest in his home, TOELLE had
congidered the war as lost and they had tuned in on an English
broadegeting station (I 13&},' TOBLLE was nut a Haszl, nor was .thls
vwitness. TOELLE had said he wighed the war was cver sc he could
start life all cver. VWitness haﬁldigquuuad the ghooting of the
dusrican seldier with TOBLLE and with other pevple, The verslon of
the ‘shecting in the community was that the people were sorry abeout
it, and were of the cplnion that the deed was committed in excite-
nent due e a Filrst qﬁpnrlanqy:qiﬁh #ﬁuevgnmy (It 13%)s TOBLLE Lhed
nade the statement tec other people that he was confronted with the
deedsicn sither tc shoot or tc be shot at, The accused TOELLE wns
unhapyyy and was regretful about it (L 138). On vruss-wxawlnation '
the witness testified that the people thought that the Lmeriecan
wag not threatening TOELLE, and that therefcre it had tec he a
deed committed in excltewent (R 13%).

Franeg WUEDL wae recalled by the Dselfenpge, and testified that
an additional flyer to the cne shot by T0E.7E had landed in the
vieinity of KOEGELALLN; that this flyer was wounded; and that he
wag given medical attention and guarters (L 141)

Herbert LANGNEL, one of the accuwsed, tcock the stand and te-
stdfdcd 4n his own bahalf (k 143), He said he was 26 years of age;
and that his profession was in a business firm, He lived at
KOESSLALN and he had reported to the priscn camp on 1 June, afted
preelamatieon of Mildtary Oovernmont @hah all CGermans whe d4d not
have discharge papers shculd report,

He went to the Position Unit Pfau in Septender 1944 and re=-
maingd thore until May 1945, Ho waps ab the time ths techuiocal uf-
figer at the Unit (R 144). During air ralds and hesvy attacks he

was nls¢ in the message center snd on the morning of the 16th



subsided. He then went to the listening post where he remasined
during the afterncon (K 145), Hha? he returned tc the chservation
post he was told by the helpers that an airplane had erashed nmsr
THANHAN. The hour wap about thres thirty to Pour o'eloek in the
afternoon, He went te Oaptain PRIEDRICHS to advise kim concerning
thig, FLIEDRICHS told accused LANGNEL that he had alroady sent
soldiera to search the plane. He reguested that LANGNER alasc
gend soldiers to lock so LANGNEL sent Sergeants RULDL and ZIDEK
(I 151)« He Ai1d not send TOELLE out tc look for anyone, but he
met TOELLE on his way tc the administrative barrucks, TOELLE nd-
vised that Captein FRIEDRIOHS had ordersd him to take part inm the
search and to go to the offisers' barracks and get the machine pi-
stol. 4ceused did not order YOBLLE to get the wmachine pistcl, but
returned to the observatlon post and did not bother about TO0ELLE
any more (I 152), The women working in the messaze center asked
him abeut the oragh and what would happen if the pilot would not
give upe He saild that "if the min resists it ig 'a matter of course
that our soldiers may moke use of their weapons if necessary, he
has got %o be laid low", His remsrk wos golely a aiatamaut of hie
opinion, He sadd it only to the girls whe save there; soldiers werw
not present and it was not an order (i 153). MNe further testificd
that he at no time hed given an order to the effo-t that enemy
flyers would be "laid down” (L 160-161),

bhocused LANGNER also testified on bBehalf of TOELLE and atated
Shat TOBLLE was not a soldier at all, but a elvilian in 'uniform,
who 4id not have the reputation of being blood thirsty (L 166).
LLNGHEL was very much surprised when he heard that the dmerisan
flyer haod besn shot. He felt sorry for the pilot benauéa he wasg
young and felt sorry for TOELLE beeguse it had to happen to him
and that this "had to happen almost at the end of the war", Neither
on the 16th dpril nor hefore were orders glven to shoot prisonere
or to lay priscners leow or shoot pilots (R 167).



4decused LANGHEL, upon being cross-sxamined, testificd that
he heard about the plane eransh. Ha want te Captein FRTEDLTOHS and
adviged him abcut the message. The Captain told him he knew already
pbout the case, and that he had already sent out scldlers to:
search. He ropeated his testimony am te meating the asansed PORLLE
ind denied having given any orders to him (R 110), or that he did
nct give TOELLE the machine pistel (R 141), Mhen he first saw
TOELLE the latter was on his way to get the mnehina pestal. LANGNRL °
did not kncw what orders had been given to TOELLE, but he per-
sonally gave nc orders (kR 173),

Hans TORLLE teck the witnees stand snd testifiad in his cwn
behalf (L 180). He was 39 years of age, by ceccupation a merchant,
and lived at KOHTENHL, MUENSTEL, On 16 april 1646 he was a member
of the iir Forees stationed at Position FPau. His rank hetwaen that
of o corporal and private first elass (k 180), His work was to
kecp records and sperate the canteen, and particularly to keep the
records on weapons. There was enly one maehine gun pistel and
it was taken to the officers' quarters. He had never received any
instrueticns in the use of this weapon (L 181), He findished high
school and a few semesters in college, studv’ng sconomies at KBLN
and st KEBNIGOBELG, He never had any training as a soldier (I 182).
He was a limited service soldier and was not capz.le of combat duty
(I 183). He was troublaé with heart amilment and had a fracture of
the foot; excitement bothered his heart and he would have head-
aches; he wore glasses and is unabdle to see without them (i iBj}.
His only experience in air raids was the one in question. Ila
learnesd of the plane's hnvinglﬂraﬂh-landad at ah;ﬁt 1600 &nurﬁ,
through uluiﬁilian who camaltc thé.atﬁtinn (L 156}. During the
convergation with the eivilian who reported the pl;na erash, his
telephone rang and he received from Captain FLIEDKICHS an order to

go cut and hunt the pilote The paptoin gdvised him that tharriiot
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7.  JULISDICIION:

The charge and partioulars alleged a violation of the
luwa of war committed en the 1léth Lpril 1945, by sn anamy nntionnl
againet a member of the Unitaﬁ*ﬁtatas Army Forces, at a time when
s state of war existed between Germany and the Unitec States of
Amuricne Accusrdiogly the court whish wae apreinted +o hasr tha
cage had jurisdiction of the persons and subjesct matter in ac=
cordance with previous decisions of this office in gimilar casos.
See United Statea wo Iichard DLLUZ (1946) and Unital! Statas va
Clemens WIEGANL “(1945) .

8.  SUEFICIENQY:

Phowe is auffisient evidanee to anatnin the finding of
guilty ms to Hans TOILLE, FBot only doess the evidence presented by
the prosecution eatablish the guilt of the ncousaed but alse the
bestimony of the acouood Hams TOELLE himself ostablishea bayvand ~
any reanscnable doubt, that he wae guilty of the ‘shooting of Donald
E. HOWIE who was at the time in the act of gurrendering himself,
The evilence £ully dieselooes that oys-witnesses A4 nheerve the
yietim rigse from the small depression in the ground with hie hands
raigéd in the air sver his head, The court 148 not, by its pentencs
aprarently believe that the agcused deliberal iy, nwith pre-medita-
tion and maliee aforethought shot the daceased, 212 must be con-
s1uded te have entered its findings based upon an act of man=-
slavphtor o seoond degree murder. There 4s aufficlent evidence
in the record of trdal as to the identdty of the alleged doceased
arid to show that he was o member of the United States Lrmy at the
time hio wapo killed.

In the record of trial it is stated- (L 1) that the Gensr.
Militsrr Government Court which tried the case was appeinted by
Paragraph 2, Bpooial Orders Nao. 4, (Hendquarters, United States
Forees, European Theater) dated 3 July 1946, This jg' clearly -

erroneous, since thers are no: sugh nunbered Speelal Orders of that
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The ease was actually tried by o Gnnﬁrul'ﬂtlitarrkﬂnvhrﬁnﬁnt Court
aprointed by paragraph 20, 8peeial Orders No, laﬁ, this headguarters,
and the error appanrs.tn have ccourred ns a result of a-fnilura of
the dupliecating machine to print on all coples of the orders all the
Atpits in the paragraph and order numbers.- It 4s clear that no sub=-
;;nntinl right of either accused was prejudiced by £5ﬂ fallure of
the veoerd gorrectly to reecite the authority for the trial.

‘There are no errors or irrogularities whieh affect any of the
gubutnntigl rights of the aceuseds The trial was held without pnr;
tiality, and adequate opportunity was given to the amccused to pre-
sant any natters in hie defense¢ that he might have desired. Thore
“ave been ne questions raiged in the reopord that were not declded
by the court upon hearing of the evidence presenteds Twe-thirds of
thie menbers of the court present at the time of the findings and
sentence cencurred in the same.

At the end of the Prosecution's case the Defense moved for a
fin&iﬁé-of not guilty ae to tho aceused Herbert LANGKEL (62, 63,
64)s The eourt overruled the requegt and denied the motion for a
.finding of not guilty., Sinco the record dlsclcses that the court
found the accused LANGNEL not guilty it beeunes unnecsnsary to
discuss tho point raised by this metion and “he axcepticn taken
thereto by tho defense, The mattor has become moubs

9.  SENIENCE:

ﬁrguﬁ&rnl Military Court may impose any lawful sentence
neludinhg death or imprisonment for 1ife in proper cases. The ma ‘-
mum punishment for all war crimes is death, although the court in
shis ease sentenced the aceused to a lessor funiahm%nﬁ, The esurt
wﬂa_praaanta&'with facts which might have been found to q%uﬁtituﬁa
murder. In the ingtant cnse the court, by 1lts sentbence evidently
nad some doabt as to elements 6f murder being present, and aﬁmu; tc
congidér the erime more in the 1ight of menslaughter., The action
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of the court under the circumstances doés net appear o be un-






