DEPUTY THEATER JUDGE ADVOCATE'S OFFICE
UNITED STATES FORCES, EURCPEAN THEATER

14 Oetober 1945

TNITED STATES ;

v i ! Case No, 8«27
Frang Strasser, an Austrian ;
lntional

1. THIAL: The accused wag tried at Dochou, Gormany, on 24 August 1945,
befora a Military Commission appointed by parcgraph 1, Spocial Orders Ho. 229,
Headguarters, Third U.S. drmy, 19 August 1945,

2, FIIDIGS: The offenges involyed weres Eless Findings
OHARGE T: Violntion of tho Iowe and Usnges of hor. NG G
Speeificativn: In that on or about 9 Decomber 1944,

FRANZ STRASSER, Kroisleiter of Krois Kaplite, en

Austrion Hr.{'.iml, did ot or near Kanplits, Emuﬁualmlﬂa,
wmrongfully and unlavfully kill an Anorican pirman, whose

name, rank and sorinl number are unlmown, by shooting him wdth _

a machine pietol. NG G
CHARGE, TI: Violation of the Laws and Usages of liar. NG G
Specification: In that on or about 9 Decombor 1944,

FHARYZ STHASSER, Kroislaiter of Kreis Kaplita, an

Asustrian Natioral, did at or near Koplits, Czechoslovalda,

wrongfully and unlawfully shoot an smerienn airoan, whose :
namo, rank ond serial number are unknown. , NG G

3. SENTENCE:

The Commission by o two-thirde vote of the members presunt et the tipe
the voto was takon sentenced the secused to bo hanged by the neck until dend.
Said sentence was approved by the Reviewing Authority on 21 September 1945.

The recerd of trial has boen forwerded to the Commanding Genéral, United States
Forces, Buropesn Theater, for final action (Letter, Headquarters, United States
Forces, Lurcpean Theator, AGO 250.4 JAG=400, 25 hugust 1945, subject: "Military
Commi ssicng"). '

4 DATH 48 TO ACCUSED: The accused was Krelsleiter of the Hasi Party
for the Keplits Kreis, with hoadquarters in Kaplitz, Sudetenland, He is a
truck driver by occupntion. He is 45 years of nge, is married and has three
children, and et the triel testified thet a fourth child was expected in
September.



5, RECOMENDATION: That the F;ctir.'sn of the Commission and of the
Reviewing Authority be confirmed.
6. EVIDENCE:

(a) On the afternoon of 9 December 1944, an inericen borber made a
forced landing near Zehdelesdorg, Cgechoglovelda. Five American airmen wore
approhended and were lnadad into a truck for the ustensible purposc of trens-
porting thom to Kaplitz. Acouscd STRASSER preceded the truck in a motor ecur,
and, in the cxecution of a prearranged plan, stopped the truck near a mountain
tops The Pive imoriean afwmen wore theroupon ¥illed. Accused STRASSER parti~
eipnted in the slayings, ard by his own adrdssion shot onc and perhaps 1o of
the airmon. It is the contention of STRASSER that he shot in order to prevent
tho escape of the airmon.

(b) Further dotailed evidence will not be set forth here, but the
recapitulation conteined in the roview of the Steff Judge Advoente, Third U.S.
axmy, dated 7 Septomber 1945, eppended horato, is adopted in its entirety.

7. JURISDICTICN:

(a) The Military Commission which heard this cass wae properly con=
stitubod end had jurdsdistion owver the subjoet matter and of tho accused. 4
military commission hes jurﬁ._udiﬁian over the inhabitents of an occupied enomy
country neld by the right of conquest (Par. 7, FM 27-10, Rules of Land Warfare;
Goleman v, Tonnogseo (1872), 97 W.&. 509). Military commigsions ere not
rostricted in their jurisdiction by territorial linits. (United States v, Hogs
et al (1865), B Rebellion Records, Series II, 674, 678 56 Horvard Law Reviow,
1059, 1065)« Thus, an offones ogoinet the lewa of wnr committed in a countyy
prior to its ccoupation may properly bo tried by & military commission of the
victorious army upon vecupetion. (Momorandum by the Judge ddvocate Gonoral
(8TI6W 1943/17671 cubjoot: Jurdgdietign to Punigh lar Criminals. 13 Decomber
1943; Dig. Op. JAG, 1912, p 1067; Trial of Henry Wirg (1868), 40th Congress,
2nd Session, House of Roprosentetives, Ex. Doce Ko. 23; msoe ;ttluﬁ cenpes olted on
Jages 207-216 in Univoreslity of Jurdediotion Over liny Crinos, reprinted from
33 California Law Roview (Juno 1945)), Civilinn nationals of a belligorent
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power are bound to rucognigze lawful cnemy combatants and nccord them the troste
mont rogquired undcr suetomary ond esmventional inmtormational law (4drt. 2 of the
Geneva (Prisoners of liar) Convention, 27 July 1929; hrt. 23, par. (o) of the
dnnex to the Heoguo Conventdon Noe IV of 18 Oetober 19073 Change 1, 15 Nov. 1944,
por. 345.1, FM 27-10, Rulce of Land larfare,) BHoth the United Statcs and
Germany were signatory powers to the cited conventions. The killing of the
marncd prisoners of wor in the instent case wma intrinelcelly so barbarous
ond inhumene that it ean proporly bs said to violate net enly the writben law
of nations, but also those implied concepts and standarde of decemcy to which
the netionals of overy belligorent are bound by tho unwritten law of notione.
The affonse elosely npprovdmatod esommon law murder. The jurdediction of the
Commission over the offense and over the seceused is beyond question.

8. DISCUSSION:

(a) The ovidenco cetablichod eonelusively thot five dmerdean soldiers
were killed et the time and placo alleged in the spueifications of tho two
Ohergess The death of the five American soldiers was nut. denied by aceused
STRASSER. Tho spooifiocation under Charge I allepcs that accused unlawfully
killed an unknown Lmuriealm #irman, The spoeificntion undor Charge II alleges
that accused unlawfully shot an Ameriean airnen, From the ovidence it appoars
that STRASEER shot twoe alrvon end that the specdification of Charge I refurs,
in puint of time, to the gecond nirman whor STRASSER shot enc thet the specifi-
cation of Charge IT refers 10 the first airman whom STHASSER shot, Since it wa
proporly cetablichod that all five of the dmordcan airmen were Rillud, 1L woul.
have been preferable to have alleged in one specification that the secused
STRASSER, acting in coneert with other unapprehended acciused, participated in
the unlowful killing of all five dmerdcen airrien. Teo support such o spusliicn=
tion there wes ample aviﬂanc; to estublish that the participents were neting in
goncert in carrying out a previcusly congaived plan. The faect that accused
STRASSER wap sharged wnly with the killing of oue Auwrdesy alrmen sod with the
shooting of a pocond Lmericen airman was cbviously not prejudieial to him,
pince the ghooting ard denth of cmch, and the partieipation of STRASEER theraein,



(b) STRASSER bases his Gefense on the contention thet he shot in
order to prevent the eseepe of the prisoners. The overwhelming weight of the
evidence refutes this contention, as an analysis of the foets vill indloante.
The cvidence shows that accused STRASSER, togother with NELBOCK and WOLFF
(neither of whom has boon apprchended), left the rendegvous where the prisoners
wore bedng tanpamrily held, in an automobile, STRASSER's cor was followed by
a truck driven by PUSCH, which contained the five airmen, The third vehiele
in the convey wne the cer containing Captain LINDEMEYER (whom, it wes stipulatec
subsequently committod sulcide), and which vehicle was driven by REICHL. It is
undigputed that the cor containing STRASSER wee stopped near the summit of o
high elevation on the rond to Kaplite. bocused STRASSER got out of his car and
started to walk back tovards the truck driven by FUSCH (R 8). Lhen STRASSER
got close to the truck, shots were fired. Accuscd STRASSER adnittedly shot st
ong or more of the airmen (R 41). The testirony as to gome of the events which
oceurred immediately befure end at the time of the killings i1s eonfliecting.
STRASSER tostified that as he walked tuwards the truek he heard a cell that
sounded like "Halt" and the firing of shots (it 40). According to STRASSER, two
of the-aslrmen, one oun each side Of the truck, walked ewiftly towsrds him.
STRASSER admitted thet he shot at the cirmen who was on the left side of the
truck, Hu cuntended that LOLFF alse shot., STRASSER wos not sure whether up
not he shot at the second airman, inasmuch ne the entire action lnsted only for
a minute (R 41, 42). STRASSER contended that he did not Jmow that the nirmen
were unarmod and that he was not prosent whon they were searched. He admitted y
did not eall "Halt" befurc cormencing to fire (R 45).

(¢) The testimony of FUSCH corruboratos the contention that some shots
were fired before STRASSER arrived at the truck. However, PUSCH tostificd that
an alrman wvas standing to the left of PUSCH and that STRASSER snlled aut 4
FUSCH "Go away", and then shut this airmen (R 8). another nirmen them came up
to the cab of the truck und wes permitted to entor by PUSCH (R 8). 4ccused
STRASSER threatened FUSCH. stating "Pusch, go away or you will he desd, toof
(% 8), Upon STHASHER's order the airman left the eab, yon towdrds the back of
the truck, and fell near the loft rear whell (R 8), Captein LINDEMIYER cane up




at this point and gtated that he had no more ammunition (R 9). Thersupon,
uccused STHASSER fired une shot at the prostrate airmen and theresfter raked
the airman from hesd to foot with his machine pistol (R 9). These facts
effectively refute STRASSER's cuntentiun that he shut to prevent the egenpe

of the prisoners. LINDEMEYER and STRASSER then pouinted out to sach other which
of the vietine thoy had cach shot. LINDEMEYER elaimed three snd STRASSER two.
Sume further shots were fired later by either STRASSER or WOLPF into the
prostrate budy of the firgt sirman, whe had been shot by STRASSER, and who
apparently wes still living (& 9, 10),

(d) Since the opsontiel facts ag to the death of the five imerican
airmen are nut in dispute, it remains only necesssry tu discuss the defense
relied upon by the accused; vis, that the shuoting was justifiable beeause it
was necessary to prevent the escape of the prisoners. Heasonable neans, includs
ing shooting, can be used to provent the escape of priscners of war (JAG Toxt
Ko 7, Law of Land linrfare, p 104). The ovidence is overwhelming that there
vs no attempt on the part of the airmen tu escape, ond that the killing of the
five airmen was due to n precencelved cuurse of mction. Tt will be reeallsd
that efter the airmen had been scarched (at which time STRASSER wns not present)
they were loaded in tho truck driven by PUSCH. Xreisleiter STRASSER, tugether
with FELECCK and WOLFF, held n conversation with Captain LINDEMEYER, durding tho
course of which LINDEMEYER statod the airmen were to be killed. STRASSER pro-
tosted, seying that the Gauleiter would make a "big fuss!, and "the devil only
lmows whet would happen aftorwarés®. Captein LINDEMBYER ronasured STRASSER,
statings "I will toke cere of it. Lot me do ith (R 8),

The eonvoy vetensibly started for Kaplits for the purpuse of ‘delivering
the prisuners there. STRASSER cuntended that upon reaching the top of the
mountain he stopped his ear in urder to necertain what had hepponed to the truck
vibieh eontained the prisunere and which wie suppused to have been following him.
STRASSER testified that because the cumdition of the ruad wes so bad, and the
miuntaing so steep, he believed that the truck Ay have hod difficulty in

negotiating the hill. - Homwever, from the faot that LINDEMEYER, nfter a discussi
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with STRASSER and the others, told the driver of the truck to stop upon o
proarrenged signal, 1t may reasonably be inferred that the stopping of the
truck was part of the precenceived plun. 4s & wubber of facl, FUSCH tesliifled
that STRASSER and NELBOCK signeled tu him tu stop the truck (it 8). This con-
tention wae, of course, denled by STRASSER., From the fact that thero is no
vunbenldon that e bruck acbuslly was furced bo stop dug u the ruad cunditden
STRASSER's clainm that he had stopped his automebile in ordor to walk back tu se,
what happened to the truck is highly unreasunable. The normal and expected
guurse wl cunduct wwuld have besn [fur STHASSENL tu remsin in hls vehlcle fur =
period of time sufficient to enaoble the truck to cateh up to him, It appoers
that logieally the teetimony of PUSCH is sound and that the testimony of accuse
STRASSER 1s fulse. The lestlmuny of HEICKL was sumewhat cunfused, but the
testimony of PUSCH i1s clear and cinvineing,

(e) The evidence clearly established that Kreisleiter STRASSER, who
Imu supremss cummund in the Krels (R 16), led the cunvey Lo the place where the
. alrmen wore t.u be executed. The first airman who was shot by STRASSER was not
attenpting to escape, but wag instead immediately adjscent to the left of PUSCH
The secund alrmoan ghul by STHASSEN was seeklng refuge in the cab of the truck
un invitatiun uf FUSCH when he was urdered out, and then shot by STRASSER. The
evidence establishes that STRASSER fired sovaral shots from his machine plstol
ﬁtu the prustrate body of this second oirran (R 8, 9). This testimony absolut
1y refutoe the cuntentiun uf STRASSER that he shut to prevent the eseaps of the
prisoners. After the shuoting, STRASSER, in talking to LINDEMEYER, claimed
credil fur k1lling twe of the deed airmen, vhile LINDEMEYER clainec credilt fu)
killing three of the airnen.

{f) Even un the boeis of STRASSER's own testimony, vis, that ho shot
an alrymn, vr perhaps (wu alrmen, who were sttempting to escape (it 42), SIHADHW
ie undoubtedly guilty of the commission of the offonses with which he ig charge.
While STRASSER was not present at the time the priscners were searched and dis=
ermed, pevertheless a8 o reagvnable man, he would certainly neve mowm 'l’:hu‘b' Buc
cugtonary procedurs would be followed, STHASSER ndaitted that he did not eall
to the prisuners to "Halt" (I 44), STRASSER ¢id nut contend that the prigoners



were armed, There is not a seintille of evidence t¢ support STRASSEN's con=
tention that he shot the priscners to provent thelr cseupe. The statemont
made by LINUEMEYER Lo REICHL, to the cffoct that one of the airmen wantéd to
set awey, iz obviously a self-serving decleration made by one of the partiei-
ponts in the crime. There wes no claim that shouting was o reasonable mobhod
to use to prevenlt the 2lloged escepes Sven on the busis of his own tootimeny,
STRASSER wne gpuilty of the eommission of the offenses with which he is charged,

(g) The identity of the nirmen as dmericen suldiers was clearly
establlshed, Thelr idenbtlty as individunls waa nud an easentisl clomont of
prodf under the charges and specificetiuns e drawn, snd wes not established.
A1l other necessary links in the chain of evidence agninst the nccused wire
clearly estublished mnd were not dlsputed by the accuped.

(h) The accused cuntended at the trial that o pre-trial statemont
vas obtained from him by force. He testified that he wns beaten and that o
tooth wes kovoked vubs He also stated that he wae threatened with a pistel,
The etatements made by STRASSER prior to the trisl clusely approximated his
testimony at the trial. Obviously he wes nut under compulsion at the tine
of the trisl, pur wes 1t contunded that the pre-trlal statensnts were dlnascur-—
ate. L8 o metter of Pact, his pre~trinl statements wore offered in evidence
by the cofense fur the stated purpose of establishing that STHASSER hed always
been cunelstunt in his statements as to the facts In this case (R 35)«

(1) The secused was represented by able military scvunsel. It
appears from the record of trisl end sccompenying papers thet Ciptain
LIKDEMEYER, who partlolpnbed in the purdersy cupudtbed sulcide prier to the
trial, and thet UOLFF and NELBOCK, who also participeted in the murders, have
not yet been apprehended, There ig no indleation that accused wee prejudiced
by Lhe absenve uf hls aspoclubes wod, obviceely, It wos net Incunbent upon
the prosscutivn “to produce WOLFF and NELBOCK at the trial,

(3) 411 evidence received by the Commissicn was admiseible under the
rules wf provedure selallisbed Lo Lhe wrdor cresblog Vhe Cuuedeslone The

osgential fects were established by tho dircet taestimeny of eye-witnesscs.
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The Oommission was properly constituted and had jurisdictivn uver the subject
mettor and of the secused, ané wne authorized to impose tha death penslty.
Buth findings and sentenco were sprroved by e twi=thirds voteof the members
of the Commiseivn presents There worc no irregularities in the proceedings
or triel which prejudiced any of the substantial rights of the accusad., Accuse
ves given a fair trial, cunsistent with inglo-Baxon concoptions, end there is
no duubt whatsvever as to his puilt.

9. CLEMENCY:

Aceuped was found puilty of the cummission of & wor crime. AlL war
erimes are subjeet to the centh penalty, although a lesser penalty may be
imposed (par. 357, Fi 27-10, Rules of Land linrfarc), The offense in this caso
wae particularly heinous beeause it involved the cold-blocded murder of
absolutely defenseless prisoners of wars No morcy whatstever was exhibited
by the accused. The offense clusely eppruximated cenmen law murder. Murder
:Ii! the unlawful killing of o human being with melice afvrethought. The usual
penalty ameng civilized peoples for murder is life imprisonment or denth.
There sre no extenusting circumstances in the inastant esse to warrant changing
the penalty of denth imposed by the Commission. The evidence ie overvhelming
that the offenses were committed by STRAGEER in accordance with o preconceived
plen to murder the five dmerdcan nirmen. The sentence uf the Commissiun ond
the petdun wf the leviewlng suthority thercunm mre just, and commengurate with
the nature of the offense cummitted by the accused.

10: CONCLUSION :

It is accordingly recormended that the sentence of the Cummiseion
be cunfirmed, & furm of nctiun prepared to accomplish thie result is attached
hereto,

PORD 7. SARCENT,
Major, JAGD
17 Cetober 1945
1 concur.
Cs Bs NICKELTLIT

Colonel, JLGD
Deputy Thenter Judge Ldvocste




