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REVIEW AL ReCHMMEIDATIONE

I. [TEIAL DATA: The sccussd wes tried =% D=chau, Gormany, durlns tho
perind 2830 July 1947, bef re a Foneral Mlitary Govornmont Court.

11+ QGHARGE #NTi PARTICULARS:

CHARGH: TViolntion of tha Laws and Uswgos of Wnar,

Particularei In thet Ludwle WGLTER, & Germon notinnal, did,
at or noar Bl HARZHURG, Gerrany, on or aboat 7 July 1944,
wrongfully eneourage, nid, abot and participate in the kill-
ing of sn unkoown manbsr of the United States Army, who wae
then and thers a surrenderod and undrsed prissmer of war in
tha oustsdy of the then Gormnn Relch.

iIll. BUMMARY OF EVIDENCE: 4an Ancrican flyor, whz was o membor of & crow

of & dieabled bomber, landed by purachute nesr Bad Harzburg, Sdrmany,

7 July 1944, The flyer wese teaken frog civilincnme, who ware mistreating
him, by the aecused and ansther Gestapo fgent. The twon of them tosk

the flyer to tha Gestapas headguartors in Ond Harszburg, Iater, the flyer
was token in an auwtoncbile dn custndy of the seoudcd and 2 Gesteps agent
naned Zellmane to lnok for a pletol, esmn money and papers, which the flyer
sald he hed hicden, 'Wnile riding in the autrmobile, the flysr eipnaled

the driver to etop as they neared the erashed planc, The flyer, the

accused And fellmann got sut. The defunse clelzod that wkile Zellnann
wad giving the nocused & lisht for Ile eigaretta the flysr tried to og—
eape into the woands, Some slx 8A awn =2nid c-uutry gusrdsmen may have
Jodned dn tho pureult, When the flysr came intr the apen, still running,
the accused and Zellnenn both firad ot hin, Some of the 54 nen may have
alen fired, The flyer was hlt by esvieral bullste =nd killsd,

Unless otherwise indiented, an itor roferred £o horedn oo a

UStatement" is 1in the foru of extrajucicisl ew rn tostinmmy.




IV, ZVIDENCE AND REQOMHENDATIORS ;
le Iudwle WOLTER

lationalityt Garman

g B3

Givilian Statuss Adrinistrative Sapretery with
Cririne]l Palios

Farty Statusi Gortnps Lpont

Military Stetus: Tnleriwn

Plea: HG

Tinddnze; 2

Sentencs Lifu imprisonment

Evidence for Prosscution: In &n unaworn protrinl atatomant , forver
police chisf Knochelmann statad thet sn 7 Jaly 1044 ab ;bauh 1668 4o 1030
houre, an American planc, which wag an fira, erashed pnoar Bod Harsburg,
Garmany; that several of the crow mumbers purachuted safely and wers
Picked up by the police end delivarnd tn Cowlne aix FHe1d; and (il bwe
»f the crow mombers fell dntn the hends of the Geatapn snd wers shat,

He further stated that, Sceording to his lavestirstione, ans member of
the orow was firet taken tn tha Geatrps hatidgune bore A Dad larsbuce,
interrigated and then taken into the wands eud shot by Z6llnann and the
aceused (R 6; P-Ex 2), Frosscutisn cvidence tuntativaly {dentified the
hodies of two American flyers, whn had boon killed ncear Sud oy sbarg,

7 July 1944, 4 he Technieal Serpanant Le 4, Hambel , Army Serdinl Namber
S5424780 and Second Iisutenant Anthony J. Sontonlary, Arvay Sordsl Bumber
0-B20070, These two were buried in the sasptory 84 Weotorsde, Gurunug
(R &, 8, 10, 13; P-Exs 3, 6, 104, 154 p. 1),

In his unsworn pretrial statemont, Hedeoeka stated thaf he ageinted
in the erearch for flyarn aftar an arorisan Floane srashed 1o tho BT
of 1944 and, whils ho wed 14 the woods aear tho erashed pluns, he hasrd
ten or twenty shote fired snd then saw bz Uostopo men nenr the body of

2 fl}"&l‘. Twa of the 54 mern ared rerntege mutrdemEn 'Goflkeon WU e pEHBEIS

(R B8; PoBix 74),



In his Stitement, police chilof Enochulmenn s=id that on 7 July
1844, at about 1100 haura, an Amorlean four mobt-red plane erashied noap
Had Harzburg, and six flyere bailed out, Ho "henrd" ghat one flyer wue
killed by the accused, Hoe furthor dteted that, su thoe swme day, he
learnad tho sgeuscd had teken & flysr to the Guetaps hundquartcrs and
that, whon ho called Ohidf Gudtapo anent K witgke by tolophnne, the
latter refused to turn the flyer cver Lo tho eivil sathoritics, He
again called abrut thirty minutes loter znd Kowltele statod that the
flyer had been taken to lnok far his plstsl, He further statsd thet,
about 1400 hours, while he was noar the ersshod plane, he net the sccuead
and Zellmenn, Zellmann snfid thet the flyer hind tricd to secepe and had
been shot, The pnlles chiiaf then found she hody of 8 desd flyer (R 11;
P-Ix 124),

In his Btatement, Gerlkon stated th=t he vipited the scene of a plunc
orash esarly in July 1944, Shortly after 12080 hoars he hetrd a single
ahng fired fellowed by o burat of six or cdight ahote, He alss statod
that Ho saw tho accused and Zellmann -aeh with a plotnl; that ho snw
the bndy of a dead flyer nour ther; dand thot ho 4lss e2w six SA ren
were there.(R 12; P-3x 14a),

Straube, a formor secretary in the Gostapo offiee in Had Hersburg,
stated in her Statement that on 7 July 1044 shoe wee ingtrueted by 2ellmann
to arrange by telephome to have somedne from tho airport plek up Azori-
can prisdners, but that after Zellmann went intn Kowitzks’s ~ffice he
came back and sald not to bother about enlling, During this ennversa—
tica the flyer was in the nffiee, Shi furthor sotated that "later oa
she heard a discussion in the affice t2 the wffeet that Lowituko had
ardered that tho dmeriean flyer be teken wway and shet, bt she did
unt know who had made the remerk (2 147 P-Ex 17).

In her Statément, Mre. Ddnkel, who was an ~aployes in the Guatapn
office ot Bad Harzhurg, statod that on 7 July 1944 Fowitzke wie in his
nffice and she overhoard & esuversation potwoon him and soze person or
pergone whom ehe eould mot identify by sho wolees, She hoard Xowitzke
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88y ¥hot o Awmericans must bu killoil, mee~riiue ta spdore from hizhor
headquarters (R 18; P-Ex 22).

The eecused agnitted in hls St24omers fhas b shot nt the flyer as
he ren fhrouel the wende, W Etdtus ol S 4 thy snse blie, Zollonnng
il mom - of $ho eTIntEy suhardaned db ot ot fhe TLiodine flysr, and thet $he
flyer weg hit (8 9; P-Bx 84}, I & eoe oo Stabencod the accusad alnltyod
that ho fired thres or four sltse 2t ths £ yur qig Wy ras ingn tho woads,
He alen stnted that sevornl of the gruntiry meATdsmin Yhporred bofara tao
shovblng and Jodned in the pursadt (% 16¢ Pl 21 pood.

The nocusud gave hie Statomcrta, hévelwiltiy rofivrad b4 ay Lis firet
AnG seennd, "n the sary daye IR Hds Tiret SSetureont, the reoeused sinted
that, imedistely precuding tac flpur's stbonpt 4n cerppa, ha, Zallminm
and the flysr "etoad by the wldo of fthe eatintar, tho flyer stondias a
11641e Blt b the sdde," In hie aseond stiterint, ha placed the flyer
in "front of she radietsr! | but 84d nad Snti~n ko pruciso losatinn
0% hinself end Zellmenn (x 8, 1687 Poixa ‘84, 21, 7, &),

Inrdn- the trial he tostified Ehat the flyor "walkad up $o tho
radiator of the ear amd etend Listning his hand ' the rrdiatee! apg
that ke and Zelleson were etending "ridab noer to the desss of She anel
(R 27, 28),

Ap B9 the pesitisn of the drives Impeddntaly precedins tho attenpt
L7 wecmpey the noceused stnted 4n Wis firat Atitoneat, whiclh ws 1n his
“wn Lonchendy ghat ho esuld aob “say with mertelnty" whothor bha driver
gnt out nr rorained in she edr, Fowaviry in his Turth succaeding @un-
Tengo o stnted the driver recadned tn tho sar, Lo mintlon wrs mnde in
his sopond fAtatonont a8 t7 thy drdiyvor's Loeatinne Howiwer, ao testifivd
that tho driver remadned in the ear Wy 18, 8w, B8 Pibxs Ba, 21),

huletive b0 warniny sh~ts, tho acousid CAdd na =antisn theraof in
kis firat cor soeoud Jtatanonte, Bus hi tusyificd fret oe diroct exdi.
ination thet Zellmann fired thr:o wiroine A ke, mot mondlonds - thag Ho
aig tom, and esneiderekly 1oty on cireer sanrdnating that b Yireels

firod $aros warnine shate lnso tha vl et mebtendng thnt S.11a8mm



alsen fircd werning shote (2 0, 16, 28, 2d; P-txs 8, 21),

G-zevrnins eomuands $0 hal+, thu asmis-3 stactcd {n his firat Stato-
nont, "wo ealled 'Helt! several timas®, 4 his goonnd Stetenant "IV anlled
halt, and asscrtod In his teptinony thak 2clliam-enllad Yhlt threo -r
four $imoR, Dut 24d At centicn Nine 1€ (M G, 18, 88; P-ixs @, 210,

Aalative %0 shoatine A% the flyer, the wecused at&thd bty Stada-
ments that he, Zollmann ond a'me hooae aards shot ot the Flyar simltans-usly,
In his ssennd Statement ho sadd that he Tirod threa ar four ch ta, How=
sver, in his teatinomy, at firvst on direet axagination o rafore wly tn
shnooting by Zollmanu, who in the running pasgsd hic an” wis six notors
aheed, and ‘oes not montion shits by Hivsedf <r the sutrde, but erneidor-
eily lator he testified that he had “nly thrio rounss of ammunitions
and thet he firgd all three sh-ts into the 2ir and wat 4t the flyeTs
61111 later h¢ testified thet £t the 190 o7 kis shots ho =les hoard
“thor sk te in "that area", absub oight, and thet they wors fired by
Zollmann, St411 later in his dirost coarination he Logtioed that ho
heard shote firod By parsins “ther thin hiss 1P and Zollissn,

In his sasond Statument, ho stated that he ghot the flyer 4n ~réer
ta aveld belns punished far Allowine o pris-nsr o cecape, Durine hin
trial he denivd that he evor pado a runerk 6 anyono that he had ekot
~r killed a flyer (R 9, 16, 28, 32, %4, 35; P-kxa 6, 21).

In his sseond Stetencnt, the necusud atoted thet He c1d nat lenaw
Whothiar or not other flyorg were killed thit day anc thet Zellreann dia
nnt tell ‘hir anythins ab-ut an thar £1yor hevtne hoom %41led that s,
<owevery later in the sose Stetement he stated that ke Lo rood froe
dolluann two dnys later that hoe, Zullmarnn, hiad shat snother flyer nn tha
ehie day #s the dneldont In questison. Ho tostifi < that on the dey
follawinn the fneldent in which h. wig Ly 1vod He lanrnod Sboat tha

A

killiny of tho othor flyzr (R 16, l5: P-Bz 21,
The videnee definit 1y cetaklishad thnt Zollunwa, whe wis torethor

wish the sceusecd ard partielpstod in Ri1lins the flyr with which this

case ig eoncernad, had carlicr -n the saie day prrtdeipehed with ansthur



Geatfipo ament in the Billing of ennthor Amsrican flwer froam ths sano
Plano erow, and undar eirenredancus that anguostirmably ehewsd & will—
ful killing (= 8, 9, 10, 14, 15 P=ixs 8, TA, G&, 104, 184, 18a),

Ividonee for Defonme: Hodsacks sirted tn bis Btetemont that ho

heard toa or twenty shote fired and was t914 Yy twi Geetnps Kon whs ware
then neer the bidy, that the flyar had boon ¥11led Whilar dtterntinz £o
cacapo (R 8; P-kx 7A).

In hils Stetemont, police chief rnorcholsann statsd that, an the day
2f tho killin~, he eallod the Bostapr ~ffice t4 asle far tho flyer and
wag told tnat the flyer had hoen taleen out to sonreh £or kis pist-i,
Later, noer tho sgonas of the killins, he was told by Zellsann that tho
flyer had Yeon shot while trying &= asdope (2 11 Ele_lﬁiﬁ,

Gerken stafed in Bis Bteteont thab froas a dletinee of alieat 300
metera ho hacrd "% o gingle ghet Toll wed by B=8 stnorat=+Ms thet ha
saw $ha wccused and Zollrmann ohout 100 Letors weat of 4 edr that wis
parked. on the rood, asen with A pist~l in his hand, &8 ho epproachod
ko aa* the brdy of a flyer lyin - abeuy 30 wetors svath of the #oad,

The acrused and Zellmann wore walledng soward tho body, Jo dles stnted
thet six B8A mern wore proseat (h 12p PoBx Tda),

In his Btatonmunt, the necuscd etated thet ho euld o thar Gostapo
st firdgt protestad thy flyor frog an anery orowd of eivildsns whn
wure mlstrecting him, Thoy trele the flpur awsy from the ercwd and to
the Gestapo hondguurtera, Thoru the flyir wis 8 arshod, bub thoy fuad
nn wospnn or papers, [ThHi Tlyer e eiven g+qethines ¢ doifle dnd smoks
mA the flyor then stated that he had hidfon hie plath], esce pilitery
papers, and song Froaneh and Germwn megoy nocr shord ho had Iandod,  The
flyur agroed to aralat in = adereh Por bh so arsielos, Sestapn okluf
Kwitzke ordered the reoeuscd nnd Zellaans to tadkn the flgor o tho shisrsh,
Whilo driving along the road, twr spops wire csds o Boarsk a1 the artl-
cles, A4t the eveond ét-p, thi flyor Fan fos~ the anderlbrual of o ping
nurssry bedldd the rofd, The seeuse® dpd Zollaann both enlled "Heagh
and ran aftor the flyer. Whoe they osw hlr he wie 2C 90t re shond of

R



thoen ang rainine distanees Soow ponbors of the enuatry paeTd wWere
attraotod by the pureult and, alons with tho sceused and Zellpsrn, fired
at snc ledllsd $hs flcaine flyor (1 9; P-ax ga) . In iz of hBis Sdnto-
gonte, the mgousad rupsated the ety of the shyvplne and resffircad

tha frct thot the flpir WWAd sttodpted S0 cEetng. “H duricd whot ho ovor,
prisr to the killins, reedived -risrs thui uomy flycrs waro nst 0 ba
tokan alive ?:d ke Aonied thnt Kowltsko rdered ntm oard Zellnann t9 tako

Al
the flyer into the wonds ano leill him. EFo pioted that e ahot the flyor

o

to dyoid pundshmont for ellawin = prissnor 9 esespe (R 16; P-N. 21

The =osus s tuetified shat HY wid Sirsd om duby with tho Gesgans
ag A setokoeper and 1<tor as A il elurk; #nd thot he lad aover had any
diaty roguirips him to midse sserst sr tdold invossientions rolstive Ll
politiesl antivities (R o£2), Ho genlod tane shoare word apy rhord fo
cispres of =r $n ¥11l the flyer, - thet thire hed boen any sonvreranslon
ot thy Gugtsps ~ffice relative tH w41 At (lgayr (R 20). He tostified
thet tie tnly purpose €9 takdn- tho flyor ~ubwig t9 soarch for the
plutol and nther srtielus which the flycr stated ke hed hicden (- 3 e
Be tustitdcd thet he fired £ll three of gne poands that ho bod Inohie
piatnd Intn tho sdr ol erlled "Help" shire. tlme, Ho boatiflod furshor
thet Zelloann st have flred of, bt shotd (o B4y, Ho hosed acddgisnel
ahita end saw sdvoral sther pe ple thers with firooees (0 88}, “Tho
Aecuniid testifivd thet he 248 n-t know dny AF shoss B4 cen (R 58],

Sufficioney oFf Hvildonce: The ~vifornss [nlls gheat -0 pateblish-
Ang thet the killines f the flyer wig parsunut tn tho ‘rdors of any
pupardicr 2f thu accusced, H yewor, foklys inte e asidorstion A1l »f the
aroven Tooks and clroumstancen, fha (Roart ol 126 w03l anve eoneluwdoed that
the Hoouigdl, Sekincs frdotier witd Lie nemsplios Bellachn she had alrsady
tast f8y poardicipatid 4dn “nue unlawfil efllin-, willfally leilisd tha
flyer as alloyod,

The testlmnmy of tho aceusod Nimedf is s Fillod with etnirndletl ns),
variatine, ineomsistencles rod Loprobonilitios that the Court wes Justified

44




In pleeing 1ittle crodenpe ln any of his asscrtlons, The cvlaones 1o
sappaort of tha ascusadls affirmative defunsa that he shat the flyor ts
proavent An ceoape 18 not perdusslyve, and it id estiblishod thet tho
kedlling wHe dn ns wey justlfiaed,

The Findin s af eguilty =ré warrant.d by th vidones., The acntedeos
f4 nnt oxcosslve,

Botiti-ne: A Petitlon f-r Review wie filod by the decusdd, b
Awonat 194%. Wo Petitioneg for Olopeney were f11od,

Buesmnenda.ti-nas That she Tingiaes odd she sont oo b spprovod.

V. SUESTIONS OF LAW:

Jgurlafictinn: It 16 clowr thist the Dnort had jurdsdlction ~f tho
popan nf tho secoused and of tho auhjuet masher.

Grenflietine Bidsenge: It e Pundanertal that tho Ooars 1s thd oxe

clusive ju'we of the eradibility of the witneeses and tho weisht ta bo
siven thelr testinrny; that whore there s cwflistine tegtiacny 14 1s
the duty of the esurt t0 doterning the true facte 2o eireurstoncos rals-
vant 0 the issligs fram the teetimmmy whieh the Svart dn 1te discretlicn
Aotermince tn be mrat worthy of beliof: and that surh findines of fuct
gd rofleoted by the antlonas nf the Dours will no% ba dieturbid oo rd-
viaw,

Bvilence Helevent o the Particulars: Thu defense mrved "for 8 yithe

srawnl® of the ehares beszuse thy prossouti-n hedl fitr-dused ridénce
attompting &5 gliow that the accusad whe 4 punbur af the oataps and tha
the Gestape had Boon siven -“rders gancercins wbe troestoent ~f captured
cnemy flyera (R 18-20), Tho Oourt properly svorraled the motden (& 50),
any ovidensd tonding o ehow thot the acousci oy hove undawfally on-
erurazed, eddud, abetted or participited in *he l41lin- e alearly ~i-
nissible uncer the Charge =nd Partienlars, dad 1s to well sattlsd ko
ragquiro onfimant,
Iyaninatim of the addirve rocril f21le to dlael-se oy error nr

omissdsn vhich rosultod In Acjustics t: the acouscd,

VI, SOOLUSIONS:



1. It is recommonded thut the findinge =ui the sentence be approvatl,
2, Legal Forns Hos, 13 and 16 i4 scpompllisd this Tecult ars attached

haretn, ehould It mest «ith approval.
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Raving examined the record of triecl, [ conrur, this

day of M_ 1948,

(1P, _
~ddatenant Dolersl, TSAT
setiny Dupuby Judge Advocate
for War Orimas
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