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+  DISCUSSION:

aii A1 of the alosents of mut'ﬂ! A aXdogod of-
fonmo 1o seany fo. petablish the Enilt of hoth sccuwed wore
proporly adduesd ute svidensa, Gourt prouerly found
thet Yoth sooussd deltberataly and. m:tm ‘aided, abettod
and participatal in the mmug of Mo unimawn nembers of the
United Bbatos ‘Who. werd |¥kan mharmad survenderéd privonors
of waxt dn ﬂurm dy wf vhe Shen Gerved Rafoh, Yy thusting -
thom with gune, .m ourt propevly found that in additisn o
the obhor wlements scctsed Melohlor Mad daliberabely encouraged
the ecomnissfon of tha erime, The 4dentity of the victime as
Anerdedn soldiors was 'prqmrl;n' entablished (R 20). '

) Foth acoused n'!.lm %0 ‘have pATtinipated in the

eilling of um Whay ahbvrged ﬁth Vopauas Moy wers y
oriered by do do by mtdm-#u;- {RBg, "3 & 86), The
fact that the moeouscd horsin dommit !hulurtmm.mm I
nerdor ovdary Ld net an absolute #mhﬂd. ‘Hawaver, the court
onn consider suek faot in debernining nhmadf-u silpability
for the oifenws of 4n mitdgatde '_q':'# Lohmunt to ba im-
Pnlﬂd., !Bﬂm, Eiﬁ.. 5w e mwmm B sug
o) ] M B e mR e Hha Amivkh wan.
tenoe mgu: ¥ Ascused ,' # deurt seneidered
the faot thet mw’.u wéra'a 1 i ano qmen wmarior
ardar in lg:';hg the l#nr "EhE nl an b ho
“acouned, ﬁﬁqmﬁuﬂm ﬂ 4o Mhlﬂ& ui a glven %o

, suporier, srdery 18 within tha dindration of the unui and muet

be devemnined In eash inlllﬂ#\ili gied in the Ydght of the
partimtar afpoumetatican. The deciafon of the' sonrt on this
natter shonld | ﬂma wnloes the reviewing muthority feele thut
tho, court abuged ith) dfeerotion, A.careful sxamination and
sengidorasion ;# the avtached mmril does dot: rmﬂ any abuse
of dlscrotion th. ety

u} uﬁumﬁ anlqhzoz- ﬂimﬂ: vhak ~na mv oho of the f1iors
in b b og telneesent hin  Asnzme: H'?ﬁ 4B de wwell resngnised
prinoipal of law that an officer who shoobs & vrisener, who 1e
in bie custedy, %o provost Hls Ascdnt camugt be found pullty of
a honteida (Se BEA Miarton's Criminal Luw). Hewaver, this
vrincipal muat Ba connldered 1n tha 1lght uqu-ﬁbulmr e reun—
stunves, ‘There Is no evidence that) the ﬂtﬁ#m made wny
altamt to p-luxpa until the time ‘Iman they fo thensalroy
sonfronved with three men with weapons ia® r fands. - Tn faot.
1% 14 vory rosgonable’ to samune from tHa cvidedee that these
flisrs thought they were deing taken Yo a FPrisoner of War Ine
closure, When thI;r found themeslves faded with three men with
loaded weaens, mt $he only natufal thine and that was %o
try to saye tiut# ‘There i@ nothing 4n the'dvidenoe which
disologee that the ur ni Were acbually taking thoso fliere
to an inclesure. T!lq ﬂkﬂ? ‘aruld have not- tho oar
or oontinued the journay with the. aﬁz‘ﬂ-&g&' e lt&mnnum
hore aro et senéistent ﬂ'p‘h ‘thowe' of & poliooman Wis® 14
taling an Gecused o Jall, Thorafoie the Canrt wis !.I!ihh
ts authority In finding that the act of woeussd Melohior was. 26h,
An Mﬂhﬂrmu nf h!.: ﬂ.ﬂx ﬂh prayant n.'n nlﬂn&. bl

Mu:ﬂdmaltht*hnﬂ uny of tho

fabnl -:-m'm m:-a W guestion that they mat:gmnt and
wore netually engaging in & m aot which resulted in a bemd-'
cido, i'lmﬁmn ‘macused mugt be muﬂ,darnd. ne shotters and ag
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sueh sro licbkle as pinolpale for the sommd gf o gvlues
porpetrated Yy the entire grouwp (R 18, N Hﬁ % (8e0. RE7
Magrton's Opirdnal Taw, Ohps. 821, Séq; B02.46 Statutes 1159).

9} Thers is evidenca in the rﬁmrd fron which the
court could have properly detremingd bhat sach af the secusod
participated in a consniracy to am neh the filers while they
ware Melne bakoen ts & Beddemsr of Ve Taelepure (% 168, 20 92).
3y Joinlng In witch & conwpiracy they taooms lisble ta:r Athe full
extont of thelr aots vhich were & natural and vrobable conee-
quenas of thedr zeneral evil intentlon (Ses. 157, Vharton's
Oriminnl Zaw), i

£} Tach asouwad contends that the ntatements which
wore: introdunend adoeshibite by the Prosasoution wore net valun—
tardly mado but wore made under duress (R 8,8, 310,11,44 48). In-
somuch ay emch accused scknowledgad his guilt in such statenents
such mudt Yo consldered =s & confession by each n.um_:_;ﬁﬁd._ %
therafore bogame the duty of the Court to determins whether they
wora voluntarily pade (Par, 114 MOM 1928), However, updar Bule
12 (Rules for MG Sourbs), m Gourtsconld have etfll sdmitted
sueh statementa inte even bhough L% was mot voluntarily
made s long &s- khe Eumﬂ& . . it;tvmntu had 'ﬁl"ﬂ-‘h#‘-
tive valne, Insonweh ag - wtader so_strongly corro-
borated by sther svidenne, §% gannat be ﬂ. /4 that the Court abus—
ed its discretion in JME#M o'd.n-'p gtabements into evidence
(m M:"l i

L
-

1y

g} The Jaurt  in ita, findinge excevted the words "wil-
fully" apd "encouraged™ when making ita findings ap te accused
Eirvechelmann, However, tho Oourt: ﬂ'i.a"l.l faund the scoused pulliy
of an affenes in 'delltiun of the ;intennatipnal lav. goversing tho
innd varfars, Inasmueh ag by such exseptien the Ogurk 413 not
ghangs tho gemeral nuture of the ohaves, apd offenss, 1t wan within
the anthority of the Court "o make sush an exgevtion and smmned ,-,;‘_;F
were not orejudlced thereby {Fa.r. 786 MOY 938), &

B} Aftar an examination of the record of the putira
vrocosdinge 1t is Belleved that thers are np errors or irroge-
laritiog appesring therein which fnjuriously affect the subutan-
tirl rights of the accueed,

1) The pontence imvosed on ench angeumpd ia lepgnl and
appropriste to the vielutiens of the intermational rales of land
wnrfare (Avk, III MO O &), ;

&) A to accuged Johsnn Melchior: Accumed ls 40

yearn old, & Serman elvilian whoge lant residence was at Wee-
harl sheim, Gewnany (R 2), He was a member of the ¥8 D#F (PE
Bheet Vol. IIV, .

b) ks to meeused Walter Hirschelmann:  Accused ip &
48 years old German civilisn who lest repided at Glessen, Gor-
_msny (R 3). Member of the Nard Party Warl Labor Union, aud
Yozt mma Socisty {r! ‘Snoet Vol. IT), |
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