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DEFUTY THELTER JUDGE [DVNCLTE'S OFFICE
_ VLR ORIMES B UICE
TIITED STATES IORCES, GUCPELY THELTER

18 June 1946

INIT'TED STLTE S
W Cose Mo, 12=1814

Justus Goratonborg,
o ‘Germen Notionnl.
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' REVIEYW LND RECCMMENDLTIONS
1. TRIAL: Tho ngpused wrg tricd on 17 nnd 21 Januery
19456 nt Ludﬁi;;aburg, Germony, by o Gonernl Militory Governmonl
Court noppointed by pnrnprnph B, Epi:;ninl Nrdera Wo, 853, Hoade
gqunrtors, Seveonth U3 iroy, ﬁ'a'zratm*n Militory Distriot, LPO TEB,

U8 Lrmy, deted 19 Dacembor 1945,

2, PINDINGST Tha nrrul-:an involvad wnsi Pleos Findine

CHIROEs Vielotins of tha Lows of Tam o a
Porticularsy In thot Justus GETSTENEERRG, :

o Garman nationnl, did, in tho vicinity of -
GUTFIEUDENTRAL and GERTENE.CH E}urmni:,r on e
or ahout 1€ July 1944 wilruli;f, delierato-

1y nnd wron_ fully kill rn unknown nmonber of

tho Undtod Statom Avmy, whe waa thon bn un-

rrmed, surrendared prisoncr of wer in tho

oustody of the then Germon TRelah by shooting

bim with & _un, Ho G
S« SINTENCD:

: Mhﬁh;durt by ot lenat & two=thivds veate af the mombows
prosont nt the time the voto was tokon ooncurring, sentonced
cooused to death b7 henping. The senteroc wos opproved on
6 Jung 1845 by the Commaondin; Gunernl, Third Unitndlstntﬁu
er&, who had succoeded to the funetionas of the Commrnding
fenorcl, Seventh United Stotes Loy, on 1 Lpril 1046, Tho
rocord of trial hrs bean forwerded to the Commendin ' Gonersl,
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Tinitad Bkntes Fovasa, Barspeans Thanter, fan Plncel sation
|

{pnéﬁ;rnph Be, Letter, Herdquerters, United Btotea Forass,
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Burspésn Thonter, 4G 000.6=2 GLE, 16 July 1948, subjoet: "Pricl
of For Crimes and Related Casea"; MOR, Title &, ‘Seetion B=318.1;
Lettor Hesdyuartors, United Statos Forces, Duropecn Thonter,
LG 00045 Ji0-460, 12 March 1948, subjects " ssumption of Unp
Crircs Responsibilitics Froviously Baurclaco oy sevonth US
Lroy Lreal).
4e DATL A4S TV LCOUSED:
icoussd 4a o German MNationol, residing tn Gortenbaoh;
ho 18 49 yeors of e_e and e painter by trade. Ho sorved as o
aaldier in the first liordd Wer, cnd entorod the vupal Genderme
orie in 1831, leter becomin_ o Heupt=iifohtnoister. Ho hos boon
1& mewber of tha Mozt Porty n?nug 1033, and belon ed nlao to
the Sturm Abtoilun ;. He hea n publio school education, 1is
narrled, and hes throo sons, FLud, respectively, 26, 21, and
17 yuore. : / ' \
b, RECOIMMEND,LTINN
That the sentence of théiﬂilitnry Govermment Court and
the tetion of the Toviewin Luthuritﬁ %y conflirned. -
6. IVIDCNCE:
ns For the Prnﬂucutinnlrﬂn 16 or 17 July 1844 thore

wors sovercl air bnttles sver the ville_es of Gutfreudenthnl
nn’ Gertonbach, Germany, nnd scversl airslenes wore shot down.,
Ong fmerican pilot landed by perochute in the viplolty (R 4,

9, 8, 10). One of the first Goruahs to nrrive ob the seone wo.
Richerd Westler, e loeal farmer (R 56). Ous Frang Kiatelln, o
Polish natiohal who wos workin: in thé nat_hberhsod, stasted. £
the seene on foot, and while an route wnﬁ nessad by neoused on
n mohoneyele {7 10),

fogtler testified thot he found the flyer 1yin; on his

back alwkin | o ol mrotte. Ho hod beon fnjured in the laft hand

but wea conscious and otharwlsg eppacres to he uninjured (R5),

-l -

ﬁ,‘



Jieousod appocred and s3ald to Nestlor ond tho otuor porsons
prescnt, "Wow, hoven't you bemton hinm te death yet?", or "Hove
you not yot killed tho flyer®" (R 5<7), Mocnwhilo, Kistollo
aorrived, but wos provented by scouscd from appronchin - olosely,
while Nestlar welled swey. J[asnssed axemined ths Plyer to soas
if he hed o weopon, nnd then pulled a' pistol from his own ri ht
~ocket nnd shot the flyer throu'h tho hecd betwean the eyes na
the mon lay on the jround (R 6, 7, 10, 11),.

Loter in the doy accusod tald witnoss Uilholm Seibert, o

Gorman givilisn, to bury the flycr, sayin’ that he hod diod
pesauss of Wl wounda" in his lofd hand nd loo (R 12). On
theg followin: day Saibert mrnqurndrthﬁ bodT from its ploce in
the field; pul IV in a nnfrin; nnd garried it 4n © weoon to
tho ville(e of Lrmscherd on Ermesehword (71 13). Lt the time
Soibert picked it up, thn-la$1 1z, oppearod to be broken (R 14).
On tha dey after thot rosused oponed the coffln and removed
from the body two “do;-tn;u", onb! of which ho _ave to Scibert
(R-13). The body was then buriod in:fhe villn e comotory, .ji-’
Ea;burf hed a wooden cross ploged uﬁq; Ehc vrava end sorowed
on tho ercss the dey=-to. ho bBod recoxved. This doc-tap,
introducod in evidence na Prusouu%imn;a Exhibit 1, »ond,
' ILLLRD ¥, HOLDEN, 37550251, TaB-44i (R 13, 249,
be For the dufense: foocusod Vas proporly instrustod

An.-open ¢nﬁrt nnnnarning‘pia ri htas, ond took tho stand gs an
ungworn witness in hils own beholf., Onc Goory Schwerbach, o
Gormon oivilian, ond o rﬂllﬁw riarbar of the loepl Gendamimerio,
ulso offered eworn teatimony for accuscds Tholr testimony will
aa aumoerdigod together, .

Thg looal Fondormerie was o bronpsh-'of ‘the polise under
the aontrol -of Reichsfuohrer Himmdler, Its mombors hod boof

told they wore subjeet to militery low and that atorn punishe-
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manta, includin: deoth sentenccs, would bo . 'iven for d4a-
nhodioenoe of ordors (R 16, 23, 284, 25), it one time the Gone
darmerdt had boen instructed "that in tokin - prisoners we hod
to o throush the waunl formations and turn thom over to tho
wehrmaent" (K LY), But ot o moetin: of tho Gondarmeric’in
~oousod'y distriet, held in Merch or Lpril 1944, n Colonel von
Jherbeck _ave inatructions thot £11 pilots who parachuted down

wore to be killed, No dispussion of these ordera wos Hed, ond,

in foet, the _endermos worg forbidden to discuas them eron
themselves (R 18, 23, 28).

On two ocoersions prier to roceint of won Oberbeck's orders,
doguaud boed vaplured threo pll::tn B0l RO tarned thoam over o
the Wehrmacht (R 1B). But in Ehnlinmtnnt cnse noousod bolidved
that ho must follow the new urﬂeru, end o shot the pilot with

no hullat from hie 7.856 piutql firin: from n distanocd of &

or & moters. Jjocused know how prischers of war wers supposod

o be treaated, oné that whet he wﬁg fdoin: was not proper, but
becred tho consoguences if he did Aot II*_EH‘ 19, 81, 22).," Tho piln--i_'.%
mede mo attonpt to cttack cocusgd {T-BL).

Loougod's roaputation wos thnt'df ro industrions nnd lkind
raea, He wes not e fonatienl Wezl (R 24}.

Tho defense nlss introduosd in evidense, os Lts Dxhibit B, o
fnthnlagiﬂt'é Report of the axbumetion of the budy of o Willerd
(. Holden from the cemotery at Ermschwerd, Germany, This repor’
while not showin. how 1t wos dotormined thet tho body exhumed
vie that of WAllesd M, IIolden, naverllivless pespwoes thet 16 woa .
The body showod marked deoompositionh, It wes imposeibla to
. sterming whether there had beon any bodily fnjuriss, but the

r3,t log wes found bo be "in morked extornnl rototion", Hothin,
win left of tho hesd but tho skull, whish showed "nﬁ evidensa of
fenoture or un shot wound", (Defonsc Exhihit BI,.



a, Further dotailed evidence will oot bo sut forth
hore, but the reerpitulation containod in the raviow of the
strff Juf e ldvocate, Saventh US Lrmy, dated 24 Lpril 1946,
and epponded horoto, is adopted in ita entiraty.

Te JURISPICTIONS

The Militery Government Court which heard this ocnso
woa properly constituted ond hod juriudiétion over tho subjoct
mntter ond the soeused, %hen ¢ odvillan or anemy soldior
wronofully kills o prisoner of war who has fallen into his hnnds
it 4a cn offense s alnst the internotionnl lows poverning land
warfore ond ns such moy be tried apd punishod by tho duly con-
sbtitubod Eribunals of on aucn?yin# balld amant antion. L
ceneral dispgussion of the Jﬂpipﬂlqtipp of such militnry [ovarn=
ment courts, with nppropttﬁyb asitetion nf outhoritiea, 18 con-
toined in prior roevicwa of cﬁnfirmctinn onaos writton by thia
brench ond need not be reported hove (8w U.B, ve. Clomons
Tieyand, Novembar 1945), :

8. DISCUSEION: L MF

a. The avidensa elanrly estnblishom. cnd nccusod ad- 3
mitted, dospite his plon of naot “1lty, thnt ha deliborately
ond dintentionally fired a bullet int: the hond of n surrendarod,
disarmod, and possibly injured fmoriccn airmen on tho doto
end ot the placo set forth in the Particulars of the Charjo.

. The avidense introduced by the dofenso ccsta #omg doubt
upon the guestion whother the bedy which wos gxhumod ra thob
LP Wallend M, Walden wes sebunlly thot of the vietim of now
onsed’s doed, for no cvidence of o _unshot wound in the foro=
wnd was found, Lssumin, for the soke of srgwment only thot

‘v was not, novertheloss, n gorpus dglictl i3 fully proved.

Ihare 48 competent and wneontrodicted avidence thot cocuspd 4ld

#41l an Lmoriesn soldicr, ond that thot splilar was Willard e
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Holden, The Prrticulars did not allc_o the identity of the
soldier, gnﬂ it wee not neoocmsary o avstain o unn}intidn thet
his iﬂ-r:-nti"by‘ be proved, so rny poseiblo sonfusion over tho
ientity of tha body exhumod occnnot boe sold &» have hindared
cecuseod in his dofonase or to beve prejudiced cny substantinl
Jldhf he posscescd, )

It wos suilcated by defensc couhsel that the prosssution
feilcd to prove o murdor by coousecd in thdt 4t 419 not ahuw gon=
clusively thet the viotim dicd ns ¢ rosult of tho wound in-
flieted by cocusod; thot thu fiyor moy hove, or would hnva died
in eny uvcnt, rd a4 rosult of 1n5urinu hn Euppuaadlr plrondsy
hod when nnnuund ﬂrrivad on thn ELLT T Thara is no qlorr nroof
nf dny sueh fotal 1njuriuu, nnﬁ dvan tha fnete sct forth in the
Fotholoiat'as Raport inﬂ'ihnt'ﬁl' 1 puasi‘ai’u' Anjury to the ri ht
ig, rathor thon to the, lurt Iuh, ns ploimod by the dofensa,

In nddition, Af, cs 18 =ouoated ty ‘the ﬂarunaa, tha rnnarﬁ

sovers o body other than that of Willamd My Holden, thon its
avidence is of no vrlue ns to proaf of ,f‘n::-thur injuries which: _}l'
mi ‘ht heve ooused the viectim's death, _FinnLly, it 58 ‘well |
gateblished low thnt until the moment decth cccurs, no privote
indavidurl hes the risht to oruse it cf hesteon 1te ndvent with-

ut lagnl acnotion, 4 men under pending sentence of denth or
arfllcted with on inournble Gisense may be the victim sf o

ciurder equally nes well se ¢ e 1o thoe boat of hedlth rnd

Lnncoent of ony crimes, I

Pinally, ceaused roises tho defense of superior orders,
fhis offioe hos repentedly Pruled thuat abediencs to pﬁlpnbly
and flogrently 41lepnl orders such e8 ccoused oleime to hPF'
obeysd hero, i1s no defense to murder of erptured rnd unarmed
enemy rLllers, (860 Ul1s0uUBsS10n 1n Cn80s O United STOTOE Ve

Jominikus Thomas nnd Unitod Statos ve LAwuet Kobus, and
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antharnitias thana nited). Aeoumad admitted thet he' knew wheh
treatment he showld have afforded his vietim, and that he was
doinyg wrong in not affording it, The compulsion upon which he
replies wes far from an immediste one, He took oharge of the
gituetion, committed mn 1llegal aot, epd now sesks to rely upon
wrdera glven at o previous time and 8t another place. At bast,
cach orders would conatituta only mitigating factors, and the
soupt 444 not sea it to be influenced by thema. The findinga
nust be susteined and the sentence is logal,

b, From an examinaotion of the entire record it ap-
pears that no error or omiasion, teochnical or otherwise, by the
court resulted in injustico to the acoused, 411 the evidenco
‘ntroduced at the trial weg uqﬁ;yuib}a qpﬂﬁr the rules of pro-
cedure applienble to Militooy Qavarnmant Courts,; and, in faot,
under the strictest rules of our own oivil courts and courta=
mertial, The essantial f{mcts were eshablished by the direct

teatimony of eye-witnaaéaa. Deapifa his plea of not juilty,

Ll

R 4
ceoused cdmitted his set from thﬁ witﬁb;a gtend, Accuded was c
represented by German Counsel of hia own chooglng and DY
amorican civilien defonse counssl gepointed for the court, end
axpressod himself setisfied with both, Tho right of con=
“rontation of witnessos and urasa~axaﬁinatinn waro fully allowad,

L oompetent interproter wes supplled. The proceedinga safis-
7404 all the requirenents of a feir triel. Tho court was
properly constituted, and had jurisdiction over the subjoeot
prtter and of the sooused. 1t wWod puthoriged to mpose the
duatl penalty, Both findings and scntence wore spproved by at
lesst o two-thirds vote of the mombers of the court present,
“hora were ho ivregularitios in the proccedings which projudiced
auy substanbicl rights of tho acoused, He recsived o falr trinl,

conaistont with Anglo-imericen stendorés of Juatice and with the
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penaral prineiploa of ‘internctiohcl low recognizod-cs cpplicchle
to the tricl of such craea,

U, CLEIENCY: The offonse of which mecoused atonds anne
victed ia o wor orime. L11 wrr arimos Are avhiset to the danth
panalty, rlthoush » lesser penclty mey be imposed (par. Qa?.
it 27-10, Mules of Land lnrfore). Mmile it wes hot shown that
nocused viog cn unuauslly brutel men, thore ie, nevertholess, no
lagel or mopnl Justificetion for his cot in the proscont ened,

Ho disroporded his plnin duty townrd his viotim, ond rolied
solcly upon suporior orders which wers hoth ille nl end remota
in time ond loecla, :

Two petitions of olcmency ' hove boon reccived in behalf of
neceused, end ore nttauhuq-tgltha rqﬁurﬂf One 18 writton by
Uilhelm Roth, Ministoer of the Scspel, Gertenbech, Hreis
JlTEenRnuson, who 18 npﬁnrantﬁy-thg pngtnr of rooused rnd his
fomily. Ho stotes that ho hes "very 1ittle knowled_ o of tho
incidont" but plonds for merey on bohplf of nocusod nnd rocused's
wife, Tho potition eonteins no now avidence, i

The other apporl for alamnﬁcy {5 in the form of a petition
for roview by eecused's defunsc counsol, Ho reitorates the
dofense put forwnrd by rccusod ot the time of trinl, to the
affect Tnov "tho arrensc 6 tho roouecd wos commitbted pursunnt
to aupuriurlnrdﬂqa". It is belioved thet this potition roiscs
n2 quastions of law or faot not disposed of in the provious
aogtion of thie opinion, No extenunting eircumatnnecs nre dige
:iqsed 1n.tha rocord and no elomoney is rocommondad,

lo., CONCLUSION:
It 1n accordingly bolleved thet the sentence of tho
spurt should be confirmed, 4 Iorm of cotion prepnrod to oe=

complish this rosult is nttoched hereoto,

S8LUEL SOVENT IILD
Ohiaf, Foat Tricl Seockion
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WILITARY GOVFRINV™NT COURT
Order on Hevlew

Oame # 12-181) ! nrﬁ or

WHTEAS JTSTUS GTSTNE NG Wes convicted of the ofTense of
wrongfully killing a prisoner of war, by'a Genmersl ™{litary
Covermmant Court st Indwigsburg, Germany, and wad ssntenced to
death by hanging, by a Judgment dated 21 Jamuary, 196.

AND WHYR®AS this osse has now come befare me by way of
review and affer due consideration and in exereiss of the powars
sonferyred wpun me, I hereby order)

THAT the findings smd the sentence be lipheld and that the
recard of the trial be formerded for confirmetion of the mentencs

Dated 8 Jung 16&6

ure Rav u ¥
= GEOFYRrY FWYTS
! Lisutensnt Gensral, 7.3, frmy
y ﬁn:rlunndég

GYRICHT: DYR VILITAYRAYGITRING
Revislonaanordmng

H4rafeache # 12-1814 Verfusgung

IN DP*t TIBTUS G™EST™NETRG wagen der folgenden strafbarch
Handlung, unrechtmasssiges Tosten eines Friegsgefangenen, vem
Obersn Gericht der 'ilitasrreglerung in Tudwigsburg, Deutach-
land, fuer sghuldig erkmmnt und zum Tede ‘durch den Strang ver-
urtellt wurde, laut Urteilsspruch vom 21. Tanusr 1946

UND TN DEM diese Strafsache mir Jetat suf Teberpruefung
vergelegt wurde, und nech sntsprechender *rwaegung des Snih-

verhalts und in Alsusbung der mir uebertragensn Befugnisss,
verfusge loh hiermit:

DASS das Untersuchungsergebnis und der Sehuldspruch auf-
regutErnalven Bind, und daEs Adle \bschrift des ferichtaver-

fahrons gur Bestaetigung des Urteils waitergegeben wird,

Gegeben am_ 1946

(Mutersohrift der RovisionsBehoerds)
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Having cxamined the record of trial, I eoncur,
C. . 51U IGHD

Colonel, = JLGD
Doputy Theater Jud_e ldvoecatc
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