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EEVIEY AND FECOMVENDATIONS 0F THS
DEPUTY THRATER JUDOE ADVOCATR
PR ¥aE CREIMES

1. TELAL: The I-m“d. werd tﬂ?d on 7 May 1948 at Ludvlgsburg,
Carmany, by & General Military Oovermment Court mdnm by parasrsch
3, Bpocial Orders ¥o. 100, ml, Third Thited Statee oy,

40 408, US arny, dated 20 spril 1946,

2. POMINGE: The offenss lavolved was:
QE.RGE: TVielation of the Laws of War,

Partioulars: Iz that Josef SOHITIHRRING
and Rudolf MUTIROE, Osrmaz Nationals, 434
at or near Glessen, Germany, oft or shout
11 December 1944, wilfully, deliberately,
and wropgfully encourago, sbet and part-
folipate in the Hlling of an umimown :
nembor of the allied Forces who was then
an unarsod, surrendered priscner of war -
in tho oustody of thn then Gorman Roich,

SCEIEDSRING: Gharge: 'mn' m‘i“.'
Particulare: %G -]
MUTZROK Charge: nG "o
Particulars: 1] b (1]
3., EENTENCE:

Tho eourt by nt loast a two-thirds voto of the membors prosont
8% tho %m0 tho vote wns taken comourring sontenced the socused Josof
SORIIDENRING to impriscnment for a torm of thirty (30) years, commen~
oing 10 May 1946, a% wuch plase as may be dosignsted by somotent
suthorisy, Ihe Tecord of VYrial has boen forvardsd %o the Commanding
Oeneral, United Bintas Porebs, Nuronean Thester, for fimal action



Iipnrlmh 8d, Ietter, Hsadguerters, United States Foroes, Buropean
Theater, File AG 000.5 J4G-400, Subject: "Trial of War Orimes Cases")
dated 14 Octoher, 1946,
4. DAT4 45 TO AOOUSHD:
The accused SOHITDEERING ie & German Vabional K B0 wveara ald
and a resident of Welsbaden. Es is married and the father of twe

boye, both of whom had been killed in the present war, BHe is a

carpenter by trade and wam a member of the German dgued Forces from

1¥14 To 1Y1H,
The accused MUTZIOK 1= a German ¥aticnal, 57 years old

and alec & resident of Welsbadsn, He is married end the father of
four children, one of whom wag kﬂiﬁ... in the present war, Ho was
% meuber of the staff of the Antagericht (County Court) during tho
Wax, _

8. BEQOVVENDATION: ‘It 18 recopmanded that the sentense of the
Milltary Government Oourt ae ::o acoused HUMLEUHERING De snproved
by the Theater Judgn advooate, as brovided in paragraph Bd, Lottor,

Hoadquarters, Usited States Foross, Dunayoan Theater, File 46 000.5, ..g

.o
&

JAG-AG0, mabject: "Trial of War Crimes _IE.L-.‘n.;.u:u“t doted 14 Qotpbor 1946,
6, EVIDENCH:
a8, ZEvidence for the Pmunlautiam
(1) The first witness fu!'. the proseoution wasg Oustay
ALEDONT (R, 18}, Mo waw o Owrman National, 649 ysars old and a
menber of the Farty work detall which was used for various forms of
olvilian velief and rescus work during Allied str raide (R, 14). On

10 Decembar 1944 the detail arrived st Glassen from its headquartors
in Wesbaden snd on the following day it went Into action on the

uaiveralty buildings which had Yaen kit by incendiaries (R, 15, 22),

Wnile guarding somo material outside the bullding, this witnogs wag

¥old & pegro hed Leew shob inslde. He entered tAe bullding and saw

the viotim in & pool of blocd and asked the accused SONTEDHERING wha

- -



hed dese thie., SOEIEDHERING admitted he had dgne 1t because the
negro tried to ,attack bim (R 16). #itness describded further de- .
taile of BCHIEDHTRING's sctione, and presumed the wiotim was an

dmorican (R 17). 4 report was then made to MUVZROK (R 18), who was

& pleboon leader (B 14, 19-21),.

(2) PFrang ABMUS was the next prosecution witnese (R 385),
Heo wag 47 years old, and by ccowation a laborer (R 38}, He
corraetly identified the twn wmoonsed (R 38). He sorroborated the
teebimony already glven relative to the srganimsation of the work
detail und ite purpose, and said ihn.? ascouned WI'TZHOY was in charpge
of ona growp (R 36). During the courss of his dubdce he saw a
woundod solewed suldler od fhe floor, & WiSleT TOUN ELCUPRA TP
and fired two shots at him at olose vange, deoumed SCEINDHERITG
then fired snother shot at him, and then continued about his business
(B 37, &8}, @n'n'm“-tmim;im he admitted he had not sesn MUTZTOX
during the shooting and Aldn't lmow whare he wae (R 40). Details of
the ingldent were ales brought nuh: ;fR 4048 ,

(3) . Wilhelm HOLSWIRTH was tHe'mext witnees (R 49), Ho ' ¥
wha A vealdent of Mdebaden, 44 pesrs sld, and a Llaborsr (0 49Y.
Ho ldeatified aocussd MUMZICK as & platoon lasder in his work dotall
(R B0), after vraliminary dotalls he described the avente hore-
tofore 4n evidence, After the raid and in vureult, of his dutdos in
tho burning bullding, he eavw & nagro lying in a pool of blood on
bho floor (R52). He then desoribed hew the Eitler Touth and asccusd
SCEINTHURING then fiired into the prostrate viotim as heretofore
nhouwn (B B 82). Witnsss! momory wae met vory good as bo accuscd
NUTZECK's boing preeent, but he believed he wae (R 63), .He aleo
belloved the entire group of neerc prissners of war were Americans
(R 53), He reported mccused SOHIZDETRING asm s8ying that night that
ths victin's corpse had been thrown down m shaft where 1t had |
burned (R 64). dcowsed SOETUDEZRING was lmo reported ms having maid

ho shot & nogro beeausn the lattor had attacked him with a imife



(R B4). On crose-exemination (R G54-84) witness described the ahooting
in further detall and. stated that mcouped MITZEOY waa ‘marnl;r i by-
vtander and the shooting teelk plate bBefore witness could interfere,
He alee denied that WUTZHCK was in & position of any autherity in tho
work detail (R 5B},

{4) Tlee WIRTH then took the stand for the Prosecutisn
(R 64), She wae an employee of the university, reslding at Giosson
and was 45 years old (R 64), She dewérited seeing a grown of negroes
worklug during the-fire which resulted from the alr raid (R 65). ' Two
days later she saw the burned, nude body of & negro inm & ruined air
shaft (R 66). Bhe noticod a round hole in the forchoad (R 66), o
gald on cross-examination that ghe had Boén under the impresnion that
the nogroos were Senegalece '[.ﬂ Eﬁj. !

Prosseution's Txhitit Mo, 1 wae introduded into evidence at thip
time (R 69). Tt wam an inh:;;'nptinn of the moocused Budslf WUTZEOE
balton at Wicsbadon 88 Sopbouber 1545,

b. Hvidence for the Daranu'u;

(1) e acouved Rudelf MUTZNOR Yook the atand in his own
defansc (R 73). Aftor prelimisary exaninatlon he testified that ho
had charge of the tranmport of the work Iﬂaﬂil from Wienbaden to
Blogsen bué won srrival his mthutl'i ty cemsed, and they became the
charge of the lnqnll Erelpleiter (R 73). On 11 December 1944, the
grovpe weve put fe work and MUNEROE clrculated anung thew (B T4,

A map of the ecens of the alleged orime wae introduced aw Defonme
Exhibit A (R 76), He described how he had seén the corpae lying in
tho hell of the school (R 76). He saw the Freisamtleliter appressh
the corvsn and fire two shots (R 78). MUTZZOX then left. He did net
seo accuged SCHINDEMRING fire any shots (B 78). He then reported

the incident to the Kreisleiter (R 76}, Hia orcss-examination brought
only tho whewe stowy is grester debadd (I 77-70, cxcept fur a slrong
roitoration of his not having sees anybody but the Freisamtleitar

shoot tho victim (R 83, B4-88),

¥
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(2) The meceused Josof SCHTEIEERING them took the stand
in his dofense (E 88). Heo said he was 50 years old, a carvemtor,

and & ronident of Wiesbaden (R B8), He told in grest detall of the
work that morning, 11 Docesber, im elearing tho burming duilding of
furniture and wounded and mﬂrinlufmmtﬂ?mnfur
(R 88-92), He sald the Krelsamtlediter had placed him in shargo of
tho dotall (R 40). Fo descrided how, in & recting the mogrees, oma
turngd on his and appeared -sbout to attack him, Some Eitler Youth
membera Gnd 55 oIricers &ppearsd and one shot the negre (R 23). 4
Bitler Youthk mesher fired two more shots at the megro as he fell

downetatre (3 92). Accused alvo sald he d1da't see acouand NUTZRCK

during tho eoisode, and alee disclaimod ayer having fired a shot at
the wiokis (B 93, 102), The corpes was laker talon to & lawatory
acd tho othor negroos ﬁu deliyered to the Police (R 94).

(3) The m_nf'-n‘ witness was Gustsy DITTENITRGESR
{2 108}, BEr was 50 yoars .u,"- rosldent of Wicsbadon aad & Scol-
makor by trade (R 105). He deweribod how ho became a member of fho
work dotal) shich vas ab Oiessen on 11 Decowber 1944 and tha work
in which it was engaged (R 106), Ho furtber descrided the wrrival
of tho nugroes at tho burning h,‘;ldin: {ﬁ' 106), FHe sald he wae
outeide tho bullding vhes he heard several shots from withis, Upen
ontoring ho sav & negre lying in & pool of bloed, ESCHIEDHERIVG and
= Hitler Yuuth leader were lu bbe surrvundiag erovd (R 108), .

7, JEEISPIOTION:

Purﬂml.nn alleged o violation of the laws and uenges of

war which were coamitied Befors 2 May 1940 by ane=my ﬂ.lh.lllll agsinet

& mesber of the Allied Yorees at s time whom a state of war cxistod
betwoon the German Roich and the Alies. It was contended by tho
daofenss that the courd was without jmr!ldl.ﬂﬂ:nn sinee thie was an
4sericen court and 1% wes not definitely proven that ke vickim was
an hmlu_m national, In th:lnmimt of hostilities the efforts of

the several Aliles are jolned for the accosplishmenmt of a commom



purpcse. The sitnation .':l analagens to the law concerning partner.
ship wherein one partner is authoriped sgent for the other mevorally
or fnr the 'pu-tnerlhip.' 'ﬁm T.Tni.tud. !‘htan irn hore' acting for itas
Allios in prnlm’ﬁtng the nllugaﬂ viulnhar of the 1“- of war, _'I!m
viotim was either an Amerisan E?. 94} or & Sonegalese (B 66), an alliod
natienal, We, therefore, d.ﬁ m;ﬁ 'h;lllfﬂ tho conbentlon has merit,
{Bes TS wva .llfunl IEIM nt- nl UE‘J‘H‘G 1 Feb. 15‘4&}

8. mam.mamm

Thers i ample evidence to wastain the finding of "muilty"

| i [ ¥,

B tn tHe acoused acnmn&miua There ie in the record avidence

from which the court was Juu‘tiﬂaa i rind.!.ng that agcunad firoed at
least one shot into the bedy nf a *p:-ilunar of war whils his viotim
wae atlll alive. 'Nhilal it 1s h:nm t'g?.t the prisoner had already
received two nlr. more bulled wounde :t;'nm uthe:; wnidmtified persons,
tho faat mmiﬁli that .l;ul!_ﬁl #1111 ldving; uuuu{'n aot, 1f it di4
nothing olse Ihaﬂamd his death, I’n 1s woll settled hw that until
the nutml mnmunt of death, no 'pu:rinn hu the right' te Entnn it by
any un:uw:ul act, (Bee Opinton of this office 1n the oase of United o1
ﬁtﬂas T |I1-:LI1-'I1I WJEH'.E.WJ;FEEH DLJAWG, June 1946):, ana therefore accuged ‘
bears & sharp of guilt equal to that of the othor partictpants in
tlh:l.u offense, Accused likewisa hltimdl- to bave meted in self defense
of an alleged Jmi.rn attaclk upon him by hie vietim, 4ssuming for the
‘salks of nrgw;l'ant- tl'l.u-'l:. this was tm,l 'r.hm'.-:a ls evidence in the racerd
that he biceelf provoked the attack by his treatment of tho priscnsra,
Purthornors, ¥he evidence aise points to the fast thas the vistis had
alTasny veen renderog narmlese by the ntn:;r shots, ‘Dhere Wue no
lnngn‘. any reasaonable nu'lmi for accused to aot as he did,

The evidence iteslf was nominting. but the Court showed by
11'-! ﬁnd.ing that it uhua ta 'huliwa the evidence me prescuted by
thu pmmﬂnn ruthur thm that ef tha defonee. In the absmoo of

any outetanding irregularitiss or efrors it showld be allewed to



stand, Fo sush errows or irregalaritics are svparent s weuld affost
tho subatantial rights of this sccused, Tho trial was held with in-
poartiality and sdequate opoortunity was glvem to the accused o
prusect any matters he might desire. The petition for review prosonts
no guestlens that were not depclded by the court uwoon the hearing of
thes svidance presemied, Two-thirds of the meslers of tha seurt son-
ourred in the findings and the eentence,

T8 e Porther nobted thal ne lavw meshsr wne sopsinkad da bha
oourt, This guestion was fully discussed 1n the opinien in tho
sano of Unitod States v, Wilholm HENE and Wilhelm MAPTRAMI (DTJTAND,
Docosber 1546) , in vhich it wvas held that 2o error orojudicial te
any substantial right of the l-.l:u:l.lad resulted from suck an omission,
Thore wers no uir‘mnmu; in the §rtal of the proesent case vhich
rondar inspplicadle the m,;l“ there sstublished,

4 Oonsral Military Govermtent Dourt may impose any lawful
sentence, including death or 1ife iﬁr.rhu:-n'l in prover cases.

In the instant csme the court, by ‘u'. sentence, evidently had wome
dpubt as to the sloments of murdasr ‘hein;'n‘hlnnt lnd. choss to ‘
consider tho erime mere iz the 1{ght of sasslsughter, Tha action
thus taken doos net apoear %o be unwarranted 'm-lnr tho elrcumstancos
and the sontence imposed appoars bo be adeguate,

Lipatitian for review has besn Tilad an bahalf af the ascunesd
SOHISTEEAING by thie -'.uumq, Dr. Richard WACKER, dated 15 May
1546, In it the socused reiterates his deninl of railt, EHe also
alloges that the victim wan dead at the time the allepged shooting
took plage, He also states that there wers oxtenuating cirous-
stances and that the vietis had acted obetinately, Im the last
Dlaoe an allegation was made that the trial wae not an epen publie
ono, A :

It %e bolieved that all tho grounds for reversal execpt who
lust wers paseed upon by the court during the course of the trial
ndihﬂlmrlﬂhuruummdwnm,jmlulhllrﬂ-
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With regard %o the 1“1} ground, thuru'il n.n‘wid.anuu othor than this
unsupperted allegatlon that the trial was not condusted openly and
publiely., It must alee be r;amambarad. that while the right of a
mpoady puhliu_ trial 1= one guaranteed under $he United States Con-
stitutlon, 4t 1s not neoessarlly e:t-unLﬂ.nﬂ_.F to thoso persone chargod
undor the ocoupation of Gormany, rértnarnarp, even in the Drtad
Statos attendance of trials ie llmited by ml_.ulﬁ of the gourt room,
soourity ﬂ.nﬂloth.ar unm‘lqmﬂﬁnl. _ .

9. ULMOEFEL;

The offenss of which tha socusel SCHITUEERING atands con-
vigted 18 Ia. war crime, 4ll war crim:n are suhject to the death
puﬁu.ltqr, although a lesser penalby rlmir te Lmnln;ld (mar 357 TH 27-10,
Bules of lard Warfare). thﬂ, g.h wu,nﬂ nﬁnun-thn’a AONINDEMATING
was & partloularly brutal man, there _1!,.1:.!!!“"&!1?“, rio legal or
moral Justiflestion for 1}1| act in the propont case, Under the
wvldouss the courb mey 1Iu:.1 h:mr: peptonosd tho mesumod te dcsbh,

'u herotefore Ii‘u.tud. it 1s beTieyad that the peotition for reviow
rafgos no guestions of law er fact not. dlmpened ofl in tha previous
gaotilon of this opinion, Mo aqanumung glroumstunors ara disclosod
4n tho reeord and no clemenocy is raunmm;ndad.

10, QONOLUBION: '

It 1s accordingly beliaved that the sentence of the opurd

ehsuld e -appraved By the Theatsr Judgo idvesnts wadar tha nreavrisdonn
of paragraph 84, lect'rtcr,' Hoadguarters, United States Foroos, Burcpoan
Thoator, Tila 4l 000.6 .Ta.ﬂ-ié‘.ib, subject: "Trial of Wiar Orimas Paeon, "

datod 14 Octeber 1946, & form of sotion propured bo accomplish thie
regult ls-attached herete. ) =i

(8] David P, Harvey
DAVID P, HREVEY
attorney
Post Trisl Seotion

HEaving oxamined tho rpcord of trial, T concur:

Jef 6. B, Stralght

g, B, STHAIGHT

i falannl  JalD
Doputy Theater Judgo advooate

for Wor Orimoe
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