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.. DRIAL: : |

. The accused was tried st Iudwigsburg, Germany on 12 April 1946
by an Intermediate Military Goyernment Ooupt &opointsd by Par, 4,
Bpecial Orders Fo. BS, Hea Mﬁ;uﬂ Thipd United States Army, (Ves-
tern Military Distriot), 403) dnted & kpril 1946.
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2, u} bl bod b AT 1
Charges and Specifications ¢ Plea  Tinding
(Gharget Tiolation of the aws of War | e ¥
g ' ; .y ’ {0n motion *‘-‘.’
for finding
[ v of
% ' : Fot Gullty)
Partioculara:

In that furt Hartung, a German pational, 4id, at or near
Bucha, Germany, on or about 7 July 1844, wrongfully en-
courage, aid, abet and participate in committing mssaults
npan five unlmows menbere of the United Otaton Aruy whu
were then unarmed, surrendered orisoners of war in the
custady of the then German Heleh, : '

Bantence:

The Court at the conclusion of the Prosecution's case
granted tha matinn of the Nafenes for m Finding sf Mot Cudlsy, and
dcquitted the sccused of the particular and the pharge, (R-13)

3, DATA A5 10 AQQUSED:

EURT HARTUNG fe & male, Oerman a!_.ﬂnn, éiﬂlu.u,-ﬁ':‘ yourn
of age, and & resident of Fahl Winkel, Accueed is & grocerman by
scamatinag and wt the time of the ecmmimoion of the lucident wasa

nember of the ‘Seourity Police,



4, VIDENQE: T ety 3

Tor the Prosecution: The Progecutiocn galled no' witnesses, The
prosscution introduced three exhibits which consisted of written atato-
monts from two Polish dlsplaced PErsons, uworn to before an American
Military Govornment officer and a statement mado by accused out of
Court, The subetance of the Polish statements is as follows: Thoy
were stending epproximately eight maters from the soona when Hartung
beat an unarmed soldier by hitting him with his fist and rifle which
cauped the American soldier te fall to ths ground, After he had fallen
to the ground, the accused kiclked him after he had regained his feet
and again struck him with his rifle. Accused took the wniform of the
dmérican just referred to and also the uniforms of four other American
soldiere. After the beating, macused and one Otto Uniwls removed the
ahoes from the victims and forced them to walk darefooted ta Bad Fihra
(6-8, 7) The substance of the .statement of meoused in as follows: Dur-
ing the summer of 1944 & parachutist landed in a tres and was wounded
et Buocha, Krels Zokartsberga. "My brother*“*ran to o neardy village to
g0t a horse cart" to remove the vilot, As we wore removing the pilot
in tha horse eart an sutomebile containing some Geetans members appreachod
and reprinanded us for the kind treatment we wers glving him, 4 scoond
parachublst who had in the meantime Deen pleked wp by the Landwacht
"Woviced my excitement, took & very threatening attitude against me, and
it in my face***gince I was angry new [ teck my rifle and pushed it
sevoral times agalnst. bis body, " tﬁﬂl‘f‘ﬁﬁ';-ﬂllﬂ“ of the incohorant
statement refers to the i::n_ﬂ-.-t{-til_qub.,\ agouaed had given Amoripcan
pllots on other occaslons,and alwo: the f :'gmu of the personal offocts
of the two pilota above-mgntioned,, ot I ,

O, 'JURISPIOVION AND FROUENDINGS: -

8, The Intermediate Milltary Government Opurt which heard this case
was pesperly constituted and had jurisdiction over the mib jeot ‘mat ter and
of the sccused, (Par, 7, Pield Manusl 37410, Rules of Land Werfare;
letter, Headguartere, United States Forces, Puropean Theater, dated July >
16, 1945, AG 000.6-2, subject: "Trial of War Crimes and Related Ouses,") . -
It 1o well sevognized that t0e offense in .the insbant case, an ansault by
& German civilian &f a member of the United States Armed Toroes who wan

then & surrendered prisccer of war, is a viplation of the laws of war and
properly triable by a Military Commission having custody of the acounsd,

b, In letter Deputy Theater, Judge Advocate Office, War Crimes
Branch, United-States Forces, Buropean Theater, undated, (Oute 7
Hareh 1040), A% O00.D, supject: "Gase 0T United States ve, Furt Hartung,
trial by an Intermediate Military Government Court was diregted. The
charge and particular agsinet this mocused was preferred bty H. ¥, Brenoe,
Lolonel, CMP and referred to trial by O, 4. Bard, Oolonel, JAOD, The
charge sheet falls to dimclose service of charge prior to grial bub eor-
‘vive vae made on acoused, {R-2) Bix members of the Court panel were pro-
sant throughout the trial, The accused was represented by an American
offlcer, au atbturney, who announced he was resdy for tripl., Challonges
for ocause was permitted, Acoused was adviged of his rights Yo Gorman
defense counsel but waived it, !

8, Wm, ) :

a8, Tho total proof adduced by the Progecution conalsted of thres
exhibita, tu wils The wworn otatements of two Polish witnesses .and
statement of accused, Pach of these statements was vague and general
and they were taken on or about 25 May 1948 by an American offiver as-
signed to a Military Government detachment. An examination of thepe
statemente indioates that asch witnene was requested to write out on &



shoet of paper what hs mew regarding the alleged incident and was them
evers By tha Mi]lltary Oawernmant affiser. The stalementa of the Felish
witnesses wors vague and gemeral, Letter, Deputy Theater Judge advoonto .
office, War Orimes Branch, United States Forces, Buropean Theater, dated
6 Dotober 1945 A0 000.5, sudject: "Maiseidility of Beworts and Iaves-
tigation for Trial of suspected ¥ar Crisinale" provides: "In muy in-
stances it will not Yo possidle to obtain the presence at the trial of
the suspected war criminal or witneswes who had previously given perti-
nant tostimeny ta the officer investimting the alleged war erise, It
is the position of this offioce that such testimony whether in marrative
statomont or guestion and smswer form may be imtroduced in evidence
without further suthentication if 1t was vrocured by an offloer offi-
cially appointed to investigate war orimes.” (underscoring added) ¥ono
of the statements introduced into evidence was procured by asm offlcer
officially appointed to imvestigate war crises, The minisum requiroments
for the introductien of writton statements were not complied with in the
fnntant goge, It 1 belisved that the Oourt srred in the admiassion of
the statoments of these tvo Polish witnessea. The reviewer rocliatos
that tho test for the sdsiesibility of evidence bafore a Wili Con-
sigsion is whether the evidence has “probative value® to & reasonable
man, Sush a test of adeiseibility ie admittedly vague and wub jeotive,
The Court in the instant case apparently believed that these statomonte
bad some probative value and therefore admitted them, Bowever, it ia the
belief of the reviewer that even under this 1ideral mule of admissibilisy
such & statement can have mo value to reasonadle men considering the air-
cumstances, its source, and on appreciation of the feeling of Follsh din-
Placed persons at the time these statements were taken, Fowewsr, aince
the Oourt did sdait them, bow much weight if mny, should be given %o
them was, of course, & matter for the dstersination of the Comsission,
After admitting the statements they determiped they should be given no
weight at all. It 1s mot believed that the Gourt acked arbitrarily or
sbuped its diseretion in its finding on the motion in this regurd,

b. In refersnce to the statement or confession of sccused, there is
considerable doudt whether the incident referred to therein was the ono F
and same inoldent for which he was being tried, ipoarently the Courd .
telieved the confession contained no evidence bearing on the affonue for
vhich ho was being tried and 1% 18- IN0 Delie? of the reviewer thel ke
Court 414 not act arbitrarily or abusa its disoretion in 1te determina-
tion. Some inveresting questions of law present themeolyes by #o in-
troduction of this particular confession, but in view of the Court's
reling on the motion they are considesred scadesic and will mot bo dls-
cupsed In thie review, .
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