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REVIT' &ND FECOILTND .TIOKS OF STAFF JUME AINOOATE
1. IBL.L:

¥
The sopused were tried st u jodnt trial from 2 Lredl 1946 to
2 #pril 1940 8t Ludvigsburg, Germeny, by & Gensral Wilitary Governisnt
Court &rjointed by par. 12, Specdal Yrders 64, Headousrters Suvench
Urited States Lruyp E‘- setorn il tary Uiﬂt:ﬂnti «10 758, 25 larch 1946,

2. DHRACTE, FLT.6, FINDINGS .ND SUNTINGE:

1
Cherges and lartdoulurs 1lan Finding
: (&2 to both seoused)

Charpe: Violetion of the Lews of War M- &
Farticular: ' - NG E
- i 2 -
In that Fritz Fohla and Tynst Voprler, Cermin e

netlonals, did, et cpr ueer Wlelnperhst, vermeny, on or about
Tduly 194, wilfully, delibsratell and vrengfully encourags,
sid, ebot snd particirste in the Killine of Samgel . Tuving,
. Valtir Dufmmorc and John i, Cheluckd, mmbirs of the Unitod
\States Army vho wore unermod, surrdndercd prisenips of var in
the oustody of thu thun Cupmen Reloh, by dhootine thon «1th
puns . '

Suntunog: The court by at luast two-thirds wote of the mome-
burs yrusont at the time thy vote was taken coneurring, esntenocd
vech poousud to ‘dieth by hanping, .

e

3. 24T 45 TO ADGUSED:

. Feledrdleh Fohla, a.dt.a. Fritg Fobdey 1w & melt elvilian
Corman citdzen, 51 years old, marriud, onu child, ced o vosident of
Dessew, Gumnany, (R2, 32) hccus.d ves £ fumber of thy foliee Do-
partment ot Desseu, Geraany, from 1919 untdl 1945, 4t the tlme of
the comuission of the offunsc oceurring oceupled the position of
erimdnsl scorctary. (R32, 72) K. Jolned the ESDAF in 1939 and & n
clpur of the police foree f Dossau booam nesindlotod in the 88 in
%gh%l;;gn a9, ] Hewee & membor of dhy Gurass spusd Foroes 1914
=] .

L. Zrnst Otto Veplir, E.k.m. Prite Fohls p L1 nonele odvilian
Gormon atizen, L3 yorrs of - p morriad, twe ehildreon dod s rualdent

=k

CATION CANCELLED



of Dessau, Cermeny. He wes a member of the Tolige Dersrtment at

Desscu, Cermany, from 1934 to April, 1945, end st the tims of the
comuission of ths offense hersin also held tha jesition of eriminal
ssuratazy. (M 74) He Julnud the BSDAT in 1933 8nd €8 = .wober of tho
police forew pt Dessau, Gormony, bucame assimilat.d in the @9 4n 1941, .
Alag Jednmad the 3DAn 1942,

4+ FURISDICTION:

f. It i sotbled lav thet clvilten petdonnls of onu belli-
g-rent nation sty boe wrled and junished by the duly cunptltutud
tribunals of enother belliguront netdon for violatdons of intornrtdsn-
6l laws governing lond warfrre. Yhen & cdvillsn yronefully kills «n
whady who hes coms into hls hends as & prisoncr of war, it 4is on
offense £olling within the seojc of this rule,

be  This Gun.rel kilitary Governient Court wis duly ond

D Yegellp aprointid mnd th. phires fod jarsdcular apclos ool seguscd
wes proporly refurred to this cowes for tricl by ordur of O.R: Bard,
Col., JAGD, snd thi cherge wis proferred by Hovord F. Brisuw, (ol.
The rocuired jurisdictismel number of Pive (5) mumburs 3f the court,
rancl were rresont throughout ths trial. The gharge nnd gartleular
wort sorvad on uhich scoused privr tw al. Eoch ascussd wos ra-
Frosentud by the ropulrrly appointéd dcfens. counsal *nd o Corman
elvilinn rbtorrny from the Lodwipsburg bim wid defuris mnnouncod Ehat
thoy worc roady for triel. Thereourt wes vest.d with full power to
try @aeh tccused for the offunse -1luged, Thy suntunce =8 to wieh
wes lognlly vithdn the powuer of the court to imposc.

* 5 EVIDERCR: L |

8. Tor the Irosscutiod: Or the mevindey o8 7 July 1OLL Aebbis
Jetzinger, chief of eriminal poliee at Desssu, Germany, called the
two sccused smd enother policeman, ona Jakeb ¥.mff, to Fs office and
inforoed them thet they were to go toa & neerby tovn (Hohon=Tr«lobin
or Curvite) and est throo hmorican fliere who were 4n custody of the
burgomdi stor.  Tnd witnoos.s diffor ae €n }.nc. wxapt vords usad by -
Jotadlngor but in subetence h. stated thiy shoald shoot the #4upe in Ly
apsordangy vith a penerel vrdtten ‘ardor 4 sucd by Himl s prrwedd ng
terror fliers, vhich ordor hed boun read by tho rolice shiof o eoutle
of manths prior thireto ot ons of the daily morning confupcneis,

(R6, 22, 33; uxhibits 4, 5, €}, Accused lohle srid thet Jitrinpur
reod the order sorid sddud:  "You know the order. o ook teke the
flers over; and do your duty.’ (R33) The thrcu mon all apmed v4th
tdstols, zccampenicd by o driwer, left by wuto at ebout noon, (R 7,
22, 34) Vhen the rolleu efficurs Arrived the throu fliuws wose Lo
chroeratud in tho fire station at the svove pascd tovn., On the
reousat of the dcoused thoy were Lurned over to Lhum by thu burgs-
mulstor. (R 1€, 23, ) The fMurs, 411 unirmed, wers fliced in on
sutomobile vwith thy two scousod and Kempf snd wirs then dreiven o
short distance buysnd the town of Kloinserbst to & wiods yhich WEE A
short distanec off the medn raed. (R 9, 24, 342 15) % poute to
this roint the theos pellconun hed soms eunversetdsn amony themaclv.m
1or carrylng out the ordurs to kill the ficrs. ﬁi 2B, 335 Whun the
cer stofrud, Fohle tuld the sthurs £o get out end sadd thot the £liors
wurs to bu shot. (R 9) The group thon walked ebout ton 4o twunty
metors into the woods, wseh poldceman bdng near one of the Flirs,
and Fohly then sald that they will bo shot. Fohla immediatoly Fired
bhu first sheb dote ths heady the nesk, o bask of une of the fliues,
(R 10, 26, 37, 46) Immsdiately thereafter Vogler shot the second
sirman &nd tne witnesses differ ss to whethgr Kempf, Vogler or Tohls
shot the third airman, (R 10, 37, 48) The thres victims wers ddonti-
fied as Americans cnd es individuels, to wit: Jobn M, ghojwelki,

#BN 3635390, Weltor Duismore, ASH 3325247, end Samucl Leving, ASN
207287, (R 9 & 10, 55; oxh. 19-0). Ao Eoon as tho alrmon vore shot
Fohla lcft the sewnu to notify the hurpomsister of Elelnnirist and
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syange for the burlal of the victims. Kempf nnd Vopler remrined
behind to puird the bedies, (R 10, 27, 39, 57) During thot time
Vogler and Kenrf sesrched the bediss =nd romoved frem them thelr
ddinkd fiantdsan tagy and tws wabtehos whish woaps subhaoouossdly buessd
over to Jeteinger. { 10, 24, 57) - 15 to 20 minutes Ll:iter Tohla ru-
turnod with the burgomcistor nnd told him "thesa throo mon woro shot
snd they ghall bes burded in & seorst way vhan it is popsibles, (R 10,
28) The two seousod end Kemrf then left the scene., Tho burromelstor
of Klelnrorbst had the bodles removed by & horsue cart and buricd in
& common greve Bt the local pomet.ry ot ¥lolnsorbzd leter in the
aftornnan. (R B, RR: mwh_ 17D .

e Tor the Dulens=: Priecdrioh Fohla tostified se followst
At & morning conforunes of the town's officdals in ley, 194, Arthur
Joteingor, chlcf of pollee, rord B pucrut order vhdeh stated thst all
riléte who woru ‘Shot down &nd faken rriponur should bo shot to durth.
(R 66) On July 7, 194k, vhen Jeteingdr celled Vopler, Kempf and uy-
salf to ks offies. tha order wes lvilne oo e weitine table and he
referred to it by saying: "You knew Ghe meendnp of thia, of the lawv,

Flosse go out now ard carry it out.t (R 67) I cowrliud vith bthia ordur
begause 1f T hedn't complied vith it I vould have boen takun befors
an 35 police court and shot. (R 67) I hed no personsl knevlodpy of
guch runlshimint Jvir heving boln dmpos.d for dlasboidianne af suek
orders but wo wera told in the morndng fconforunoe thet tols tims that
other courts nnd dmyogwd the dueth suntunee for violstion of ordurs.
(B 71, 72) T vlievad it to be & prorer end legel ord.r. In muts
te the woods on the morming of ¥ duly, 1944, v spoks smong ours.lvue
rogerding the carrying out of the ordups dssucd by Jeteingur, (R 69)
Then the [lloers got out of the ear they stood in Mn. onu after the
obther and "Iach one of us took & rositdon bubind onc of the f4gpst
and then it hepponcd. (R 70) Jetzingor had sald cerlisr "Thers arc
three fMors and for céch fidor ‘thoers 18 ong men', (R 70) Nonc of
uE made any objuotion to tho ordor ot Bny timo. (R 71).

Irnst Vogler testifies me fcdlbws: In July, 1944, Jet inger
called Fohla, Swinp and myself into the office and said that threo
Ameriean fliars had boun ceptured near Bepnbureg and we wory to go
and take thom. He diruvetod our atbtontlon to,a scerst order wdch
stetod that fliuora teken prisoners-should by shot. Job-fnpor had
told us 8bout this order carlicr in the Spring ab one of the morning
confarences but ho did not make sny romar's of his own et thet tim.,
only read 1t, (R 74) At thic jerticular conference numerous eyamrlos
wers plven of drastie pundchnsnts for refusal to obev orders of
sirerlord. On the day of the RiD4ing vo bed no disousslon among our=
selves nbout the execution of tha order vhils enroute to the woods,

(R 75) Nelther were we given any order by Fohle £t tho seenu of th
inclawnt, we Just yterted shooving. (O °f%) | an B mémbur of the S3

eyininal yoldco end when vu reccive an order I necy that T had to
obay it, cven 1f 4t meant shoeoting ‘my wifoe. (B 77) v hed beun [T
viously told of the dwath sentence hieving boen {ogosed for fallurs
%0 obey genoral orders, elthough not in rofurcncy to the jartieuwlsr
ordor to shoot flisra, (R 78)

(J - oI ﬂﬂUﬂﬁIW i

£« Tho two accuscd wore pharped, found pullty, and suntcneed
to death for s war orimd approsdmeting & cowmon law nurder,.. The
jroof 1s undisyutoed that cach accused duliboratuly dllud 8 defonses-
luas surrendored rrison.r of wer by shooting. Mo witnussus wups pul-
1ud Ly the prosseutions The meterial yroof introduced by the pro-
asgutlon censlebed of Lhpes venfesslons, une [Tun each of Lhe sccused
and one from Kemgf, the third member in the death rarty, snd the
statement of the burpomcister of Xluingerbst and cortain documantary
svidones [orteining to iduntity, desth end cause of dutth, The
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socused do not deny and the proof is uncontroverted that each ehot
and killed sn American rrisaner of war. Thelr solo defense ls that
they xilled in pursuance of orders from thelr gurerlor, Arthor
Tatzingern, the chiaf of teldes, Duoseu, Osrway, -

B. Tn the ooupse of thﬁ; trial, coungel for the eccumed vaimad
severnl objections to th: edudesibllity of ovidunee which shall be
diseussed in the order in which they appudr 48 tho recorg,

(1)} The defense objected to the tdodaslon in wvidonee of
tho statorent of witnowe Koopf snd sertain oblorn vilowsees in 1iou
of hwaring said witnessos in orun court. (R 5).

Tha rulce for thu sdmission of owvidence in hid 14 vay
Covornment Courts are thot thu court shall rin Eincral admit oral,
written, ard physical uvldunecs hevioe & busrlng on the issdes bueforc
it. Hwarsay cvidenco, including the stateunt of & witn.gs not yro-
cduged, 18 thus admdssible, bk 0f 4k mateliy de importact and
centroverted cvery offort should b. made to obtaln the prisunes of
the vitnuss," (kilitery Governunt Goreany, Tochdeel Msnus for
Lopel nnd Frison Officera, 2nd Bdition, rer. 9, r. 43).  Koupt was
oa important witness. The rocord feils to disclosc vhy bo was not
eellud or whet cfforts hed buun mede to obtain his rragngs 0t tHa
triel, The rocord is aleo silunt, both by vey of uvidones, stipula-
tion, recousst for the court te toks indieiwnd notdon, Ar sy ebot i
by counaul £s to why this vitnoss vos not ozllid, The rucord should
Bhow thesc faectd =nd 14 s o fuhdemuntel duty of thy |rosscutor to
8uy that such matturs aru brought bsfor. the eourt. The Frosucitor
is "rosponsible for tho posord of kedain (Outlin, of | ragudure for
Triel of Curtain War Ordmingls by Cupcrsl and Intermadiste Mlitary
Government. Oourts) Tt is imperbtive that the rusord Inddonty th
fzets upon whick tho colet mekas 1ts détormdnet+dnn nnt £ ki ik
nosbas in ofen eourt. It 1s net thu duty of the revicwine ruthority
to miks sn dndupondept dnv.stipstion ta sseurtnin vhy edrtrin vitnisous
wore net galled, ss has Boer danag ini this sase, to determing 47 ne-
cused has hrd = fode ond full tedel, Indurondunt investisation
disclosed thut dungf's whurosbouts s nod Xnown cnd some offort hee s
boen mude by the Yar Orimes Breach to lpcoty him b Lhi fElimp of - L
vanted ruport. appsirently, thoush, 4t is not konwn vitw mry derrus
OI certeinty. Vitnesses Marz and Kittel are residine in Russian
torritory. Taking inte consideration the results of this investd pa-
tion, the confession of vach aceused and thelr testimony, any crror
comiitted by the court in edndtting the statemunts of Kumpf and tho
Louher witnesses wew not prejudiclal to the substantial piphts of the
Booused,

J-;h!-

(2} Ihe aerense cownsel obiicta to thu adied saion of tho
confussion of cach scousud for the reason it is canpeliing "witnuessus
to testify egainet thomsulves® end bhe men "who conductud tho in-
vestigation is not in court", T reasoning of counsel that the
corfussion uf fccusud s compolling him to tostify spaingt hims.le
and in viclatior of the prohibition that no wan shell be eoapellod
to incriminstc Mimsclf 14 mop. ingenious then ingenuous and ts such
Aveds no further discussion. The sworn statoment of oech cocusud
mey bo wsed egeinst the other on the thoory that thoy heve rrobative
v 8luc 0 & rossonsble men, They are not subjeet to tho abjection
krown in our domsstio law thet = confeasion of one co-conspirstor
meds put of court 18 not admiseibly sgalnst enothep co-consrirator,
Tho objuction 48 slas nede £haet thu investdgntop whe took the state-
munts should have becn callyd and # propur foundation 1sid for thn
adedosion of Llu varwus strtomonts. "Tt is the rosition of this office
thot such bostimony (whither & nrerdtive st=toment or 4n ruestion ond
snswer form) may Le introducsd in evidence w4thout further authenti=-
catlon if It wes procured by an offiesr afficially &yiointed to
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investigate war orimes. The presence of the invistimting offlecur

at the trisl is not reculred eithor to suthenticate sueh tostinony

or to authonticate his own report of investigatioen....... Any cojue- 5
tlon boaud on thy hetraay noture of sich dectmorite or the teod for
authentication theresf may properly be oveérruled by the courtw,
(lettur, Deyuty Theater Judge Adwocate's Officu, datud 6 Ostober 14L5,
AG 000,5, subject: Admissibility of Rerort of Imvestigation im the
Trizl of Susrectad Yar Criminals.) BExhibits 1 and 2 show the assipn-
ient of the officurs taking thy statument zs wull &3 wirowering thun
Lo gonduct such lnvestlgations oo were medo in-taking thy statoonta
in cusstion. (R 43 exh., 1 & 2) Th. corjus ddiotl wes sufficlcntly
edteblished by compitunt wrldenee from the ststoncnt of Kuapf to
edidt the confession of ¢rch eecusud.

e« The ldentity of the ailrmen as Amordcan soldlers as well
o8 individuale was clearly established. The proof leaves no russtion
fur dwubl ss to thy victlus! statuy 25 UNAErmed surronderad rrisongars
of war, No claim is nade thet thuy were shot vidle csenring or
reaieting lawful orpdars. The two accusvd took the throe vietios from
tho custody of the bupgumcistur of o nonrby bawn whers thoy *oru
locked up in the fire-station housu, rleced them in thelr eutomebdle
end drove to e saeludod apot dn the vioods, "nile on route thuy tel'tud
over the memer in which the vietime vore to be lilled. The cviduneo
o unuvenlbioverbed thal sosused Toublas slul and willen one Aqerioon
elrman sid accused Vopler shot and killed a socond Amerienn sipmon,
The *illing eould pot have been more cold blooded end delibersto.
Thedr only defunse i5 thot of siporior ordore, hot fron 2 euperior
idlitary officinl tut thelr superior roliov offieclal, Thov elniiwd
if they disoboyed the erduer thuy foarcd thov would bo shot, nlthourh
they wnov of no egeh sctign ewur hiving bwen tokun for refuerl to
shey wuoh dn ardery bub thoey oledm thet thedy pelive uhilef hiad reed
to them that such tetion hed boon tolken in othur districts for frilurc
to obuy gonural ordurs of surcrdors. There is soin discrurzncy in
Ehu proof as to whother Keinpf, Voplor,  or Fohle shot and killod
vistim 3. Howwver, therc is oo disereponey ln thu tustioony thot
wich tided, ebottod tnd pertieipated in bhe Killing of vietin §3. P
"Tho modern rule is that 211 persons whe ard present and eoncorned in
thy oommission of b eyime swye ldakls pe jrlneipsls. The (rlncipml
and aldor and abettor nay bu Indieted and tricd jointly or suparacely;
(14 Am. Jur, 822, rar. 79, and authoritics eited thurcin) furthormor.
it is provided Ly section 32 of thu Upitod States Ordudnal Cods that
"whoover, directly commlte any act constituting an offcnsc defined in
any lew of the United States, or aids, abets; counsels, comnissions,
‘induces or procures its commission, isa pringigal." (chap. 321,
mank. 322, 38, stetutes 11573), (innese P, lTebbur Duputy Theater Judge
advocate's Office, dated 21 January, 1946, subjoet: Troparation of
casc snalysis) The logal aspcet of mperior ordiprs has biun discus-
aud 80 freouently in roocent roviews that no longthy diseussion is |
belioved nocossery hore sinee there are no now or addlticnal lepal
roints raiscd and no unosual fectual elumsnts. The court jroperly
admittod sueh ovidencu of superior orders for thoy “may b taken
inte conaideration in Actermining aulpabdlity olthop to wy of dolsne.
or in mtdgation of munishment” ?ﬂh’angn 1, 15 Hovember 194, rar,
345.1, Field Menual 27-10, Hules of Tand "apfare.) "The tribunel
can then determine whether they constituts a defunse or mopely
sxtenusting cirounstances or pirbars cearry no veirht at ally (reyport
to the Fresident from Justiee Roburt H. Jacksom, 7 Juno 1948, The
Anerlcen Journal of International Lav, July, 1945, y. 183), There
waa no amse of diasvation, nor &d Lks oourt set arkdtrardly in
determining the defense of superior ordirs cerrying Mho valpght at
all” in the instant case. It should bo noted but it is not NugsEEATY
Lo the determination in the instart case to pass wion thy rucstion



whether the sccused =5 wembers of the Folice Derartment vhen they
became assimilated in the 85 4n 1961 vers then sish o into: sl
Fart of a conspiretorial organigation thet the defense of suyerior
orders would rot aprly. "The defense of superior ordert can not
8fFly dn thu caes of voluntary rarticiration in a eriminal or con-
spiratorial organizstion sush #s the Cuestajo or the 95", (rerort to
thu Irosident frew Justico Robort H. Jackeon, 7 Juns, 194%.)

d. All the alements of rroaf of the alleved offense nocamsnry
to establieh the guilt of sach moccused were propurly adduccd in
evidense. The suntenmeo is legal. The trisl wes fairly conducted.
Nuither in the procodurd nor in the admdssion of ovidence do any
LITors AffeAar s0 projudleisl tb the eccuséd as to offund tpairst the
rules of fairness end justice aprlicable in Gunorel Militoey Govirn-
munt Courts,

Te  JETITIUN FCR iy

The regulerly ejpelnted defense counsel has filed a retition
for review io behalf of esch accused, the basls of vhieh 1a thot wash
scted under orders from his superdor roliee officsr. Mo errors |ro-
Judicial te the sccused which prevented him frem heving s full and
fafr trial are allogod. The jutition 48 roelly a plea for merey
pascd uron supirior ordors., Juterlor orders, both ns & defunse and
&3 an extenuating clrcunstince, "heve been discussed in the proceding
raragrarh.

Ei m.mmﬁ“: - i
No pless for clomency Heve buen reeeived othur then n rutdtion

fur ruvivw. This roetdtion &ot forth oo facts =8 to elth.r necuscd

vhich vore not prusantod to the court at the tliw of trial. The

pourt considersd the Faot of euyerids orders and 4t 1z not belleved

that they seted srbdtrarily vhen they detersined from their finding

and their sintence that superdior orders 4n'the instant pace cerrlerd

"no wolght", The offerise for whinh the accuscd stand convloted fe & .

war orimo but eloscly epproaimstus common law murder, It vab not

dons in the heel of jacplu; 1L wos not gene by ren vho recently had

loat wife, homy or childmin in an air attack, Tt was done deliberatuly

by two policemsn who had leng perdeds of servieu with the follac

Dopartount at Dessau, Qurmeny. The offense was perticularly huinous

bucause 1t involyud joldos officurs killing in cold blrod an absulu b<ly

dofensclese prisoncr of war. The usual jonalty aimong clvilipud puopls

for such m offensu is life imprisonmint or death. The alleped suyer-

ier orders vore net cemaldered by tlic cuurt as 4o SRLENEE AN ol raum=

stance of such charactor as to warrant a Uifo sentones, Tht reviewer

doss not consider the alluged superior ordurs in Lhe instant eas.

suffielent to warram chanpging thy penalty of duath imposcd by the Court.

-.-'..;h

9 COMMETDATTON

IL is racommended bhet Llwe bsoluonce of the comission a8 Lo
each feeused bo arproved. Tho forms of sction dusignud te carry thia
rocommerdetdon into offect arc attachod horeto.
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