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dduard Karl Ludwlp CURITS,
Frite "ARIEER, Geraan tetionals )

HEVITN ANT RECOMMENDATIONS

1. THTAL DiTie Adatip
Tried £t Dachau, Germany liarried, two ehildren
Date: 22-23 Januapy 1947 ) end 27 years
Gensral Mildtary Movernmunt ApE &6
Court : Toliee Laster Jergeant
Sentencc: Desth by nanging

’ Flaes Findings
CHARIS: Violatdon of the Laws b c
af Map .

|
LIS QIMARS, In thet Tduard Xarl G &

[udsiie MS0T5 and Frits ¥ ARNTHS,

a-p0 known g8 Friodrich v ARNTER 3
ferman natienals, did, nt er neaw
SEERN, Cermany, in ur cbout June

or July 1944, wiltully, delibur- 0w
ately and wronpfully encouraps, .
2ld, abet ard rarticipate in the
®illing of an unknown wembor of
the 'mited States Arcy vho was
then an Unapmed, purrendersd
frisoner of war in the oustody
of the then Gurman Reizh,

<+ RIOCQERDATIONG: Thet the findlnes and sentence ba B reeved,
A+ EVIDENGE: The charpes against Fritz VARNZEE vérs withdrawn and

he wasz not bried.

For_the frosecution, It wes shown that during the month of June
or July 194, & plane crashed and en unidentdfied imsriean figar was
cajtured nuar SEESEN, Germany (R 10, 13, 14). The accused CURDTS, &
Folice master sergeent, with his imredHate Buperior, lst surgeent
CLTVE and one YARNEXE, a lieutenant of the rural folles took charge
ul the Ilyer (R L4, 48], "ltness WiOKTEEN tostified VARNTET and Ap-
cused CURDIS drove the sirman to ths wracked plane pnd VARNIKT asked

the accused, '"Da you want, ozlr should Iv, weaning shast Lhe {lyer
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(R 14, 15, 18). VARNOKE and seccused took the vietim into wonds abmat
200 meters distant snd accused shot the fly«r in the hoady killing him
instantly (8 17, 22, 34, 35, 51), Tne victim wis unsrmed end mady no
attanpt to escare (R 54}, Wikns.s JACKILN and others turdod the bocy
that same Awgps (R 31). Tha mocusad inoan extrafudicis]l statemsnt ad-
mitted “He musdsr of the gilol [1=8x 14, R 7). 'The flyer was an

hmerican (R 10). f%he avcused is & fierman national (R 47).

For thie Defense. actused nsetafisd in hils own defense; he ad-

pdtted the killing (R 51) but cledmed he actad undar supsrior orders
from VARNZNE (R 6L). e failed to refute taatiuony of vitness

LACKeNaTY (R 18, 18), thab he wae pdven shoics of shooting or not
ahanting the Mrer. . :

L. JUATSOTCTION: fhe Court was lepslly constituted and rad juris-

distien of the purssn of bhe aceused and of the offense.

Lo

. GONTIE: Txaminavion ef thd antire record falls to dlsclose any
1

Areor oeoomd asion viich resulted in iajustice 0 U pococuged, Deleuss

coungel cajscted to the juriséiction @i the Court (R 3, 4, 5), on the

grounds that Articles 17 and I1i, wdlitawy Government Ordinance No. 2,

iTechnical Nanual for Lugal and Ifimn Glfi‘j..aura", Second Tdltiaon, ':F
rublished by Suprems Headcvarters, allied .E::;Editinn&rh Fores, vhich
was superseded at the time of this triel vy Title 5§, "Leral and fenal
sdmirdstratient, of “iilitary Government Regulationad, punldshed by
Headruarters, United sStates larces, o pRED 'Il'nuat.ur, 30 Hovewbwoy 1745,
failed oo define the penalty for the commission of such erime. The
defensy claimed that, if no statutory jenaltiea were provided for the
pourts to impose, the court iteslf we=s without surisdietion to hear
this cmEe, That polnt is .r.'lis_mau:l of by reference to Criminsl Law
from American Jurisjrudence, Voluma 26, Faragraph 580, Tape 567, which
reads ag [ollows: ' '

e punlsnmant wolch may ke Lufilubed ujun cenviction of any

of the prades or degress of homdcide is usuglly provided Ly

stetute. I7, however, no renalty is prescribed by statute in

respect of any grade of culyable homicids, the punishusnt to be
inflicted must be thet jreseribed by the common law, as, at
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common law; under the stetutes of moat steates, wsurdsr or flrat
degres dmrder 1o pud ohable by dedth SEEw

In other words svsn 1f no statutory pomaltles were set out, the com-
mon Yew would still govern and the courts woald be sntitled vo luposs
the death sentencs in a farst depree murder cass, ULl war crimes sre
subjact to the dealh penalty, although a lesser may he imposed (FM 27-10,
vap Depertuisnt, U.3. bvmy, "Rules of Land “erfarer, Tavaprarh 367).
e CLTATNCY: Theys was @ letition for Review Iiled 19 March 1947 by
Frank L. YWalbure, Ohief Defenss Oounssl, on bohalf nf sdevssd CURDTS,
alleping (1) the defense of superior orders ss B coaplete defenss mnd
f2) thet the Court erred in not consldering the surerlor ordere an =2
mtipating circumstance, Nefunse aounsel contended thst oa the date
of the killnp, the delense of uu_,ruﬂur ordure whe & oomylete and valid
defense in both the Awrigan mnd Germen ardes (FY 27-10, fsraprajh 207,
Fage £7). Seid jrovisions werely corstituted & tumjorary celf Lijosed
rolicy of the United States conckrrdms the imrosition. of rundshment for
violatlions of the laws and ussges of v-:hr undsr the conditions thereln
contenplated 2nd in no way alteved the sxdlsting law of nstions. lore,
ever; by this exrression of policy which }:aiﬂit.tqd of a very lenlent ..'}'
admaistration and enforeement of the laws:of wer, the United Statos
could not be said to have attenpued tg abrogate valid and exlsting pro-
visiorns of international law then obtaining. The expressed polioy of
the United States lias since bean chanped as indicated by Fi 27-10, Wer
Department, U.S. Aoy, "Rules of Lend Werfare", Fararrarh 345.1,
Change No. 1.

A6 to the second allegation in the Fetition for Review, namely,
ths consideration of superior orders as a tireting eircumstance in
imposing santence, the tﬂstin.mnar of rrosucution witnesses snd the
defendent himeslf show thias kilting to be = oold blooded surder vith=
out any oxtenusting circumstences. Furthermore it vas showvn Ly the
jrosecution and not rebutted by the defense that lst, Sergeant " ARNTER
paked the acewsed vhether he, OURDTS, would do-the killiny or should

VARNEKE do 1t himself. Ahegus:d hsd the gluetion of killing or not



ti12ing the flysr. Under those circumstarces, the court was fully

custified in the sentence 1t imposed.

Te  CONCITGION:
a. It ie recomuended that ths sintencs by epproved.
S . Legsl Forms Nos. 19 and L6 ore attached hereto, should it

meat with your afprovel.

/o/ Rebert !. Travis
£t WORTRT J . TRAVIS
Abtorney
Toat’ Trigl Sectlon
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