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Ts TRILL DATL: The accused wus (rigd ab Drchsauw, Gepmany,

during tho poriod 11-12 Luzust 1947, befors o Goncprl Liliteey

A

Government Court.
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CHIRGRS Violation of the Lews and Usages of Len.
Pertionlerss In that Lﬁdw% IE,{IETTGEH a Gormon

nationcl, "did, ot uar ENBURG, Gormony, on
or nbﬂut'l'?‘ biﬂhﬂnfg?;nlﬂda, wrr."mg.‘fuli k:l.‘.‘l.l {wa
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.  mombers of the Jnited Svates crmy who were thon |
n%g;qh_w_'griaauara A1 W dn ke oustody of the 1
then ! L Helci. |

LVIDENCE: Mollowing an nmrinl ‘sttack on

tha fﬂtitiﬁntﬁym nony Ganenburg, ﬁamnn?, on 17 Septembop
1944, fwo .merdean flyors wors crptured end taken o ‘thﬂ.l :
town of M'&ﬂﬁm;’ Germany, by ¢ bordor potrolman, The |
bordur petrolmen delivered the flyors into the custody of %
the nesused, who immedirtoly shot both prisoncrs through

the hund 2s they atood with thoir hends recig r.vd; killing ene:
instontly. The other deaperctcly wounded flyor, hMaving boun

shot agedn by on 3. mon.
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Findings ! G 3

wentanoe1 Death br lhang:i.:ug

ividence for frosscutiont On 17 uupt&mbS} 1044, two

allied flyers, oither Britigh or .meriosn, were brought to
the town of Kranenburg, Commany, by & border petrolmen. ‘he
nocused stepped out of the mayor's office, ook charge of
the riyers fnd immedietely shot both of them in the haead

(7, 22, 32-34; P-Ex 4L, PDPe 1, 2). 'The viotims had their

nenda crossed behind the back of their hsads at the time they

wepe shot (R B, 24, 5). One viotim died immediately, Dut
the other probebly wes not deed at the ﬁimﬂ whon sonn there-
after the bodies were thrown over & fancs inte & garden
nearby, slthough, necordins ff tnq‘teatﬂmanw of one ol the
ﬂgaéitnaaaaa-ha-hﬁmfﬁ?an shol Yhrouch the head (R 7, 8, 22,
32), «nother S/ man sbepped to the fence and f?rad ¢ shot
into sne ol the.rﬂﬁ%nﬂ (R 23), The bﬂdiﬂ§=warw;1ater Duriad
in this gapden (R B, 22, =3, 52), end the next day wero re-
moved ond buried in the local cometery (5 8, 34). lhe
clothing 1.'6.5111‘:1!‘1&&1 the flyers zg being .merfesns (F=ix §).
There were policemen in the town (.. 30, &5, 77}, dn arpreat

cell cnd alao soldiers on dubty, necrby (K 77).

avidence Ior Deransed The coousea namitten in his
testimonr thst he shot tha two flyers (A 60), Ha explained
his nobt by the feet thet on 17 September 1044 there were
about 8,500 leborers under hif coatrol cnd thot sbout 2,000
of thess were foveign Lrebovers (1 48) who were innately
hostile to Cermany (R 61)., He had only 15 8. men armad with
one round amall esllidar ﬁlrlaa to guara them (K 48), (But see
R 67 where the pooused testilicd thet he hed 400 men, ) Eg

—

had no soldiers st bis disposal (i 49). Theve wWere muny e

‘r-a-.l.__:'sﬁ.é




BEGLOKE DO That deve ng well a8 londings by enemy airborng
troops (R §50). Ha hod ordens to bring the laborovs boek to
& #afe nres nod bring them under outhority of eny cveilable
nrmy units tnd Tight clong wWith thoszco unata (R B1)e . The
foreign laborers consistod of Pnlﬂs,.ﬁuﬁth.anq Rusegicns

(R 52)s Reports came to him thet those foraign laborers
wors puiding forms ond plundering them (H 92). 411 somminicn -
tions wore disrupted excopt by couriocrs (K 52). It had been
reported fo the ceoused that theso two imericon flyors hed
fired upon his leborers and hod killod two foreign leborors
and two members of the Hitler Youth and wound.d meny others.
Ho thought it was dengerous bto leave theso two flyers un-
pusrdud, He bed no guerds ot hig gispoanl end no wey to
move them. Thorefore, he decided to ovafoama‘tha adtustion
by shooting thom (R §9). Tho accused-further tustifiocd thet
A4 wus hios duty_ta pravant unﬁ ﬂﬂﬂﬁ? Trom obtajning intorme=-
tibﬁ (R 58), snd thet there were no police 4n the viocinity
(i 60), Ho ssild that he believed thet, if he permititod the
flyurs o cums luﬁ%'uuuLUuL wiih the forelgn 1qpnrema, thay
would be cble fp ingite the luoborora o riot, beesuse of the
leck of enough guafdb: and taat the flyera would then coecpe
tu thelr own lines with Lho informotion thet there wera no
crmy unites inh the limedicto vieinity (5 60). /fter the
ahooting the ceccused ordersd thot the bodieg be disposaed

of undur ths treos by tho rondside (X 61).

Sulfleieney of Evidance: It iz glecr that tho nocused

ghot the flyers without oxouse or Justificction mnd thot one
diod Lanediutelys To viow of the Inet thet he shot tho
spcond £lyer through the head and ho showed fow sighs of 1ife,
the Court would hnve bedn worranted in coneluding thet it
hed buen proved boyond e ressonable doubt thot the wound ine

flicted upon tho sscond flye= would heve baeon fatul 1n the




absence of the intervening ahot. The findings of guilty sre
warrented by the evidence. The sentence ia not excessive.

Fetidtionat L Petitioh for Review was filed by Uranl
Ly Winlters, defense counsel, 15 Jeptember 1047,

lecommendationt Thet the findings edd gontohce he

approved,
V, GUESTIONS OF LiWs

Jurisdiction: It is olesr that the Court hed Jurisdiction
of the person of the soouded and of the subjeot mattor,

Intervening Causeas Thile the issue wes not paised by

the defense, the question apises by implisotion a2 to whethop
the acoused 1 guilty of illegally killing the second flyar
in view of the fret thet The evidence olearly astablishes
that he did not die immedictely cnd thut sonn after Boing
gshot by the msceused the flyer viiie ngarn-shat by oun S4 man,
In this conneotion, the evidenoe indicates thet the flyop
in question ghowed Pew signs of 1ife alfter being shot by
the accusad, Mﬁrﬂ??ﬂ?, the ghot by the coonsed  ehitered the
front and came out E} the beel of the hends I is estab-
lighed bejyond a resgonable doubt that the second £lyer
would lhnyve died, even in the abyence of tho second ahob,
Under such siroumstances, o perscon who inflicts the lfipet
inJury may be found guilty of illegnl killing, inmpsinch wa
the Injury or wound inflioted by him would have couasd decth
hed there been no intervening act by enother, (Seo €6
Imerican Jurisprudencs, title HNomioide Sgetion 50, Note 2,)
On the besis of both loglo and prineciple, this ia the rule
which rhould be applied in cases of thias churceter,
Fetitiona for Reviow: The defense in offoot by its

petitions for roview sssérts (1) that the killing of the two
flyers waes Justified heocuse they hed killed loosl inhabit-
ants in violstion of the lows of war cnd (2) thot the killings
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By RHE R@oUSeq” wWel'd A0TS 03 1eglTlmeTe WEDTEDS IGeVETENG Irom
military nécﬁaﬂity.

wanmary X£illings. The defonse did nobt demonstrate that
the Flyers hsag comitten wor crimes, aaﬁﬁvar, 1T they had
violated the law of wer, the defense sasarted by the sccused
would not be maritnrigns beeauza, whils undar'intarnmtiunnl [
isw & person who  hes bgen found guilty of commitiing A Warp
orime may be léé&llj axeputad, the exagt Lo muat be precedad

by & proper trial snd sentence by lawfully sonatituted author-

1tye. There 18 no Pegis in lew nor in the universally acceptad
stenderds of human conduct for the type of outlawry practicad
by the accused in this omse (Volume II, Gn@aqhaim?s "Inter-
notlonal Law," Sixth Bdition, pages 5al, 456, 4073 .ruicle

30, hnnex to Hague Uonvention No, IV of iE Qetiober 1007, 3
set forth in TM 27-261, Var Depsrtment, U, 8. Army,

"Ipectles Governing Danﬂ.ﬁﬂ?fg}ﬂ,”‘T Jeruary 1844; Voluma

Ry ﬁwhaatﬂn‘a-lhtdhpgyidnéi Law," Sevehth &dition, pages

220, 240),

ilitery Necedsitye -wticle & of the Gensye (Frisonars

le o bl W

of lar) ﬂanuanfian-af-ﬂ? Julw 1929 provides & pogiftive duty
to protesct prischers of war sgainst sote of violance, and
_lp&ﬂifiﬂﬁll? prohlblts wmeasures of reprlessl segninst tlhem.
It is stated in Wheaton's,"Internctional Law", deventh
EGition, Velume 2, page 179t

"In soma quartera it 13 claimed thet o oomnendor

la entitled to pul priscnery.to decth in oase of
imperative necesslty, a.g., when their pressnce is
dangerous to the existence of the captoras and there
is no menns of keeping them, Eut the better cnd
woightier opinion of to-dasy is contrary to this
VLEW . :
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To conceda thet militery rocessity goes aa far as contonded
by the defense would dedtroy most of the elementady restraints
on war handed down Ifrom antiguity, More epeacilficslly, 1t

would permit governments end commanders o deliborately







