DEPUTY THEATER JUDGE ADVOCATE'S OFFICE
“WaR CRIMES BRANCH
UNITED STATES FORCES, SUROPEAN THEATER

Septombor 1945

UNITED STLTE'S

Alfred BURY (Police Chief of
Langenselbold, Krels Hanau,
Geymany), and Uilhelm HUFNER
(sergeant, Reserve Folica),

)

)
v i .
Alberlt BURY, alse known as ] Case Hes 12-139% ;
both German Nationals. ;

1. IRIL.L: The accused were tried at Freising, Germany, on 15 July 1945,
by & Mlitary Compission appointed by paragraph 11, Bpecial Orders 190, Hoad-
quarters, Third U. 5. army, 16 July 1%5.

2. FINDINGS: The offenses involved were: (4s to oach accused)

CHARGE: Violation of the Lnws and Usages of War NG G

eification: In that on or about 12 December 1944,

Albert Bury, also known as Alfred Bury, o German National,
then the Police Chief of Langonselbold, Kreis Hanau, Germany,
and Wilhelm Hefner, Kerl Henkel, and lidlhelm PLItt, nll

German Nationals, then Policemen of Langensalbold, Krods Hanmu,
Germany, and Johan Friedrich iilhelm Losor, a Ge Nationel,
then Lendrat of Kreis Haneu, Germany, and Georg He rich Kalteo,
e Gormen National, then Oberleutnant of Folice of Kreis Hanau,
Germany, did pt Langsnselbold, Krels Henau, Germany, wrong=
fully and uplawfully kill Technieal Sergesnt Donald L. Hein,
ASN 33563157, o membayr of the Armed Forecs of the United
States of Ameriea; the enid Albert Bury heving wrongfully

and unlagfully delivered the said Donald L. Hein, who had

‘come into his, Albort Bury's, custody, as a prisoner of war,

+ . and was then and thérs unarmed and defenseless ond was not

. under sentence of desth for any offence committed by the

said Donald L. Hein, to seid Wilbelm Hafner, Karl Henkel,

and lilbeln Plitt, with directions that the seid Lilhelw
Hafner, Karl Henkel,and lilhelm Plitt, should shoot the said
Donald L, Hein, and pursuant theroto the said lilhelm Hafner, . -
Karl Henkel, and lilhelm Plitt, having conducted tho gaid

Donald L. Hoin to o secluded spot at or near Langenselbold, -°

Kreis Haneu, Germany, where the said Wilhelm Hofner, in the

presence of the said Karl Homkel and uilhelm Plith, did

wrongfully and unlowfully shoot the said Donald L. Hein with

a pistol, causing the death of said Donald L. Hedn, the snid

¥arl Henkel and wilhclm P1litt then and there wiongfully end

unlawfully standing by and failing to prevent the aforesald

unlawful act of tho said Ldlholm Hafner, all of the forogoing

having been done pursusnt to the wrongful and unlawful orders

of the said Johann Freidrick idlhelm Loser and the snid Goorg

Heinrich Kalte that eneh and cvery enemy flier who landed - =
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3. SENIENGED Bach Of The Sgoused Was loung guilly OF LOG GRAYge &na Specl
fication by a two-thirds vote of the court. BEach of the asccused was sentenced
to be hanged by the neck until dead by a two-thirds vote of the court (R 53).
The Gommanding General, Third U. 5. army, has appruvén of the sentence, and the
record of trial is now before you for nunfirmat..{un (Lettor, Headquartors, U.S.
Forces, European Theater, .G 250.4, JAG=AGO, 25 J‘wgusffu 1945, subject: NMilitery
Commissions).

DATA T0 79 JCCUGED:

sccused BURY was the Police Chief of Langonselbold, Cormuny, o pl:;ui‘td.m:
he had held for about one ysar prior to the commissicn ot the offense. He had
been a membsr of the wniformed police for 22 years (R 40). Ho 1s 45 years of
age and is married, 3

accusod HAFNER, o cprpenter by trade, attended school eight yeors. Heo
was drafted for awdliary police work in 4pril 1943, and wes o sergeant of the
Police Rosorve at the time of the commission of the offense (R 50), He ie 50

e

years old, is nmarriod and has ohildren. :

-3 That the action of the court and of the reviewing
authority, as to each accused, bo confirmed.

Bo KVIDENGE? :i"ria avidence establiam-aa' that on 12 Decomber 1944, during
an air attack an Henaw, Germeny, an imericn flyer, by the nane of Teohnical
Sorgeant Donald L. Hein, parachuted to tau_rt-h..‘ I Hein wae céptln'aﬂ by eivilians
and taken to the office of accused BURY, who was nhl.‘.a'r of police. Annuﬁd BT
ordered acoused HAFNER, a sergesnt of tho tl'ﬂsar'm police, to kill .Huin. dooury
HAFNER took Hein into the woods and killed hinm with a shot from hie service
revolver. Further detailed ﬂvidant:ﬁlwill not be set forth here, but the rec:u
itulation contained in the review of the Staff Judge Advocate, Third U, 8. Liw
appended hergto, is adopted in its entira'bsr-

7. JURISDICTIONT |

as The juriediction of military tl.:nmi#aiona to try cases involving wun -
erimes ie well renngnilad in the common law, and by statute (Iiinthrnp ¥ilitary
Lew and Frocedonts, 1920 Reprint, page 339}.

The order apﬂnmting the aomisuinn lssucd by Headquarters,: Thirﬂ Us 8. Arrgy

1 the mmm to meks mla:a for the conduct of its proceedings, withi




TOWAE ARCIGTVER WL LUD PUNHDE S S0 0 MLl GErY GWULESEIUD.  LOe UTOET EPECITiCBeLLy
provides that the military commission was not bound by the rules of procedure
and evidence proseribed for general courts-martial, but that evidence which had
prebotive value to a reasonable man wes Lu be recelved. Iu pursuance to the
authority given by the appointing order, the n;ntary comnission announced
certain rules perteining to procedurc and evidence, ‘;I.t was to be governed
generally by the rules of procedww and svidenve sz lald duwn in the manual
for courts-martial with the following chenges, Statements madé_z by the accused
in the course of investigations which appear to bo regularly snd properly
authentdcatod will be edudtled dn evidunve subject tu such attack and explana
tion as the acoused nay desire to make. The statoments made by the aceused thi
are admitted in evidence will be received ganemlly.aguinat 2ll of the aecuser
subject to such rebubtal wa thy weoused wr auy of i';hem may elect to muke, T
aooused will be accorded the some privileges w;lth regard to tostifying as are
accorded acouscd porsons in trials before Amorican cnurts-mftinl, but if the
e BT S S YT . S P o | iy witness, he will
be subject to crossdgxamination,

b, The specification in this case alleges that accuised BURY wnlawfull-
and wiongfully twned en Americun prisvoer of war over to amcoused HAMNLR With
orders to shoot the American prisoner of war and that HARNER did in fact kill
the American priscner of war. The acts alleged constitute violaticns of the
lews of land warfore, both written and unwritten, The pripciple that prison
of war are to be deslt wlith humnnely is enunciated in parsgraph 75, D FM 27-
The principle ie also getubiishac‘. in Articles 4 and 23, Chapter 2 of the drmay
to the Hegus Qonventlion Nos 4 uf 18 Oclober 1907, and in articles ¢ and 3 of
tho Geneva (Prisonors of lisr) Convention of 29 July 1929, to which both the
United States and Gernany were signatory powers. | The offenee alleged olosel;
spproximoted comwen luw fwders The offense was intrinsically o barbarous nu!
inhunana that it_.m, be properly an_ig ﬁr ﬁnl&'t_a those implied concepts of
atanderds of docency to which .ﬁl"-'?_l-'-".r -hai!-iilﬂ_l.‘a-ntr is bound by unwritten law.

s 411 evidence I;gﬁs.-..ndl.vmi h;r ';hu ::;uurt- wns acmise1ble uncer the rules
of procedure aah_abllimhﬁ-:; in t‘h; order creating the commission, and in the rules ’ |

! L |
adopted by the commission. The essentinl clements of the offinse wers estabs “"—i‘



dlsneq Dy Thoe Tegtlimony ol The acousca inemgelves, ond ore unalsputed.

de The court was properly comstituted, and had jurisdiction over the
subject matter, and of the acouscd, and wos authorized to impose the death
penalty, There were nv irregulsritles in the proceedings or trisl which
prejudiced any of the substantial rights of thn:aceuseﬂ. They wers represented
by competent counsel, and were given a fair trial,

8¢ RISGUSHIONT |

ae A1l the clements of proof of the alleged offense necessary to estab
ligh the guilt of both accused were properly edduced in evidences It was provec
by the prosecution and admitted by the accused that rolice Chief BURY ordered
HAFNER to shoot and that the latter, in consequence of the order, did shoot and
kill the vietim; that such deliborate killing was after the vietim had been tal
inte custody; and that 1t was not done in golf=defenso nor to prevent en eseap.
The identity of the vietim ss an American saldiér wae properly established, To
question as ta-whafher or not the victim was a so=called "terror flyer" end the
k1lling a justirisble reprisal waéannt directly raised Dy the defense, and 15 nc
am;idaﬁd pertinent to this easc. In any event, 4f the Jdlling was in the nate
of a "roprisal® it was entirely unjustified within the mesning of the rules of
land warfere tpnrngrﬁﬁhn 70 and 358, uU, Fm 27=10) .

be Assuming, for the sake of argument, that the acoused killed the
vietim in compliance with superior '{:rdﬂrla, it becomes necessary to pess direet™:
upon the validlty of such a cofensc, The most regent statement conoerning wha
effect, 4f any, is to be accorded to superior orders, is found in Chungs 1, p=
345.1, D PN 27-10, dated 15 November 1944. Said paragreph provides: HInd.un_
unleg and organiEations who violate tho accepted lawe end cusgtome of war may bo
punished therefor. However, the fact that the nqt; complained of were done
pursuant to order of a -supafiur or government sanction may be taken into cong
€ration in deétermining culpm:':llity, ni'fnar by'mr of defemse or in mitigatlicn
of pundshrient, The person giving such orders my algo be punished."

‘Paragraph 148, MM, 1928, provides in pnrlf. 0 « « The genersl rule ie thav

mots of a eubordinate officer or goltler, doné in good faith, and ydthout malics

inrqnnpiilunw'hﬁth-hiﬂ supposcs ‘duty, o of supericr orders, are justifiable,

| ‘unluss such asts are menifestly boyond'the acope of his suthority, and such that |




4 man o grdinary sense and ungeratanding vould know to be 1llegal (hWharton on
Homicide)."

The Chief Counsel for the United Statee, in the prosecution of Axis war
orimes, Mr, Justice Jmokson, has considerad tnerzquaation of the defensa of
superior orders. He has stated: "idth the dockrine of immunity of a head of
state usually is coupled another that orders from an n;fficiul superior protect
ene who obgys them. It will be noticed that the combination of these two
.dnc_tfr:l.nas means that nobody 1s responsible. Society as modernly organized
cennot tolerate so broad an arca of offiecinl irrcsponeibility. There is doubt-
less o sphere in which the defemso of obedience to superdor orders should pro-
vails If a conscripted or enlisted soldier is pubt on a firing equad, he should

-not be held responsible for the validity of the sentence he carrice out, But
the case may be greatly alterad where one hos &}acrﬂ:bim_bﬂn&uu of Fank or the
latitude of his orders. And of course, the dafansa of superior crdere connot
apply in the case of voluntory participetion in a erimimal or conepiratorial
organigation, such as the Gast.apu-':r ES:-.. An aecused should be allowed to show
clig: Bioha alibie supe¥dor orders. The Tribunal can then determine whether they
constitute a defense or meroly extenuating ciroumstances, or perhaps earry no
weight at all,” (Eaii:ém to the President of United States, 7 June 1945).

cs Lot us coneider first the case of accused BIRY., BURY was so
evasive about the order given him from his superiors and changed his versicn
of the order so many times that I am doubtful whether or not such an %order®
did in fact ever exist. It seems more likely that there may have been an
informal understanding smong the police offieisls asg to the manner in whick
captured flyeps would be troated. 4t one time BURY testified the order was in '
reference only to "terror flyers® (R 40, 45). At anvther point in his testi-
mony there is an indieation that the order was to apply only to flyers who
were attempting to escape (R '44).  BURY testified that hs had received an cn !

L = . —

vrder from Lt. Kalte to the effoct dhat Merror flyers" were not to be treatud

ng prisoner of war ond that he decueed thepefiom thint. if such a flyer wes udh

|
|

10 be treated as a soldier it wohld be necessury to k1l the flyer (R 44, 48).
ey

BURY later tegtified that he ¢id not teke orders from Lt. Kalte, and that the




flyer woe killed as a result of the seccret written order received cither dircet
from or transmitted by the Commander of the Security Police in Essen (R 48).
‘From BURY's long experience in police work and from his position as chief of
~police, it is reascnable to infer that he must ]igve realized the inherent
impropriety of his order to HAFNER to kill the !:'l:rer. From his omn. testimony
11 - BURY had some latitude in determining whether or not u.uy spoeifie flyer should
be killeds He stated thet he did not congider he wone Ydoing right® in ordering
the death of the [lyer (R 44).. It appeare to me that the order for the executd
of ‘the flyer was not issued in compliance with supordor orders or in compliance
. with any supposed duty on the port of BURY. Certeinly BURY had some diserotion
" because of his rank and the lntitude of kis orders. The sentence of, the court
-/ in.reference to BURY should be eonfirmed. !
de dccused HAFNER testified that Lo ghot and killed Hein in eccordancs
. ., with the order given him by BURY, end testified furthor that he believed he
; would have been sont to a cuncentration camp or sentenced to death if he had
ddsobeyed the order given him by Hfi;mif (R 51)s ‘lias the compuleitn of superior
urd;rs_ag JHAFNER s0 éwm;b that the death penalty imposed by the esourt should be
reduced to 1ife imprisonment or for confinement for a term of years? It seems
'b:u me that HLFWER at:n'z:du.-iu a somewhat differont popition then BURY, He had
been drafted ipto the police service end had eerved, theredn for.one year ond
. ninc monthg, Under urdinary cireumstances he would not be expected to be able
to exercise the degree of discreticn excreised by Chief of Police BURY, Howeve
his cunduct in wilfully shooting end killing the unarmed flyor is intrinsiealT
go reprehonsibleo, ancd so obvicusly murder, that, as a reascnable man, he sl bul
_bo.charged with the full andé complete cunsequences of his act. HAFNER stated
! Athat he feared he would be pynighed with the death penanlty if bhe disobeyed the
orders t0 kill the flyer. WNevertheless, HIFNER efated that he lmew of no pers
policeman or otherwise, who had ever becn court martianled or otherwise pupiihe:
for o failure to shoct.n oopbured enemy flyer, Under the circumstamose, I i
not believe that HAFNER ever wes of the opinion that if he did not K11 the
B flyer, that he himewlf would be killed, ' A very important element in determininy
| : ‘hﬁm#@u_ of HAFNER's gullt is the faet thot he made ebsolutely no protart to

b sake =



wﬂ.nrﬂﬁ?. hecordingly, I am of tho bpinion that the sentence of the court
is just and in accordance with the evidence and should be confirmed,
9 SLEMENOY: (B 2

#s 4e applied to both the accueed thﬂﬂij is unly one poseible basis
for n}.ﬂmny and that is the defonsc of compulgion by reason of superior orders
which was nmaiﬁera& in the preceding paragraph. The éufanae ¢f superior order.
net having bem &m—&pﬁvﬂd, cach movused is gullly of o wmr crimes, involving colc
blooded murder, The penalty for any war ecrimes 1a death, though a lesser
penalty may be lmposed, )

bs Bubsequent to the triul o leblur lms been regedved at this hepd-
guarters, signed by the wife and doughter of HAFHER requesting clemency. Said
petition reads in part:s ", . ., Thon the Police Tngt; (Polizemeister) BURY gave
our father the offfclal orler tu take Uie prisuner tu the nearty airport (Flier
garhorst) at Langendiebach snd to ghoot him on i:he ﬁy. Qur father, a carpente.
by trade, with only the ordinary elementary school education believed that he
had t¢ exdoute this crder ui lls u\Tpurqu, esprelally a8 he had been told that
the 55 loader HIMILER, at that tims Mindster of tha Interisr had issued an
vrder tu this effoct, In order pﬁ:parly to judge the gct of our father, it
should not be vverleuked Lhal on uocount of the (bombing) attacks ceeurring
day and night, the pepulsticn at that time wne in a desperate mood which rendere
them nearly inssne and ineepable of any sober judgment; on the other hand the
temper was very bitter In vilew of the counlless victims of those attocke among
whom thove were pany children, women and old men.

"Only out of thie general feeling are we able to explain our fatiwr's 4 o
wf which we did mot tmow anytbdng; fur wlhsryise he was a peaceful men and in-
capable of eormitting sueh an sct; he was not a wember of any party, in partiev
lar not a Nazl. Ge know that our father has cummitted wrong, & very serious
wreng, but on the etlier Land he was nut a trained policeman and he believed
hac to exscute, under any circumstances, en order given by his superior ordic:

» o o The petition further prays that in the event the death penalty cami t
be nl.‘h-rcd‘ that the swde uf cxoputlon be chenged Irom hanging to geath by 1

firing equad Yas our father's act certainly ¢id not stem from oral turpitule,
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