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States Arm;r vho were then ., 1.
wnarmed , surrendered prisonerg-

of war 1n the custody of the
: 'Gh!m Ga:m Ralah,

2. LICOMITNDATIONS: That the findings and @enbences be approved.

81 L‘m augnet 5, 1944, a plane crashed at

IIGHIMH mmximtelr 10 kiIbmaturr‘i‘mm and under jurisdiction
af HOMMGTANSML, hatwoon 1 and 2 !.n:-l',ll;q .nf-tm'pnron\._mi- ey .o bhe
ground burning and exploding (R 9). Nine flyers parachuted from the
plane (Bx P 2) , of whom one” was 1116 ‘h.;ir' ;ﬁumn of fallure of para-
abmtn to epen, ono wae injured and talen to She huup.iﬁ_nl. angbher
escaped, was captured the next day in mneighbering ﬂ:‘lihga_.u.ng turned
over to Wohrmacht (Bx P 2) Eiuql:-har.t':;r.::.éﬂ,.};*:rér. to t‘he Detmold Alr
Forsa Oemmand And five brought bo the bouse of a farmer DOFEMAITR,

' uged ;a.a a mneqthg voint in ESCHTTHHAGEN., The aceused STORE and
DIFPR firet took two of the ‘,ﬂrau ﬁut.pgi‘-‘_ghn house toward the
wasd and onch shot ono of tho Flyers bo. death (Tx P 1, R 00), oy
imnodiately rapurned to the house and.then aceused STORE and DEPPY,
Joinod by accusad DURSOHER, tu:nk ‘l}hé'.,'ﬁhrae' remaining flyers out and

oach af the neemesd ahet ene of the flyers to doath (Bx D g, 170).

For the Prosacution: Hitaauu'-ﬁﬂmurm, a Tarmer, after identi-
fying oach of the accussd (R B), tesgified that ho went to the place
Whore tho plane was hu.rning, and upon. ratumina to his house fHund
ummnd semax ‘who na.wl to him m&hn wanted to use the telenhono
and Rl o Mnhhbd. ;-:um in hhn hm:.u te be uesed as a collectlug
'pa'int fan -tﬁa :l"'yarn-{-ﬂ 10). 4t first, two flzmra wat'a brought to
the house, around 3 p.m., and upon tntarragﬂ.tion t,hax uta‘aﬂd‘. they
wore d4ncrieans. Laber, aboubt 5:50 Pty three sdditional  Tlyors
came in and witness vlu. a.nlku.d 'hy unaﬁ-uﬂl. 'E'hﬂm‘.'"!éf there Wag a way
to get out of the house withuu& the public nuing thmn (11 11),

Thoroaftor, STORE and TN leoft #h:w s ﬂlth tlm ni‘ ﬂ'li! flyars
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#hiok one of the flyers (Bx P 1, R'88), They roturned about 10
minutes later and STORK to1d witness’ that the flyers were shot whilo
trying to escape (R 13), ouwad. m then went into the houac,
talked to masam and m:m& m Iﬁt’h the other three flyers and
-aoguged DIFPT af mﬁﬂ#ﬁl}r U“u‘o&ak (R 13, 14) over the
moadows up & hill and each of accused shot a flyer (R 170). A1
three of them returncd to tﬁ#hﬁﬁﬂﬁtﬁﬁtﬁ the flysrs in about 10
cugod SIONF t01d witness to take the
Ront Pyiny e e SSRGS
told tho witness to ecall & neighloring farmeér, HILDWERANDT, to holp
with tho desd vodles (R 14), Accused STORE had stated to tho witness
bhat the flyers were trying to escape and they shot them and this
wan after he roturned the l1set btime without the flyers (R 15), This
was corroborsted by witness HILDEBRAMDT, who later heard accusod
BTORK tell a Gernkn &l corps officsr, "Thay were shob trying to
escape® (R 43). 4t about B or ? o'elock that night, STORK returned
with an of#icar and four or five soldders in a car from & German

to 15 minttos (R 148, 14)., 4o

g at ahout 11 o'clock. STORX

alr corps unit stationed st DNTMOLD. The solddiers romoved the
clothing from the bodiée, took their property and left (R 17). Euch
of the dead Flyers had & shiod 4n the back of the head (R 18, 19),
Quzm’hﬁmﬁﬁf‘w’.ﬁiﬁﬁ HILOWBHANDT (R 47, 38, 45, 48). about 11

' elosk scctsnd STORY and DEPPR came Yack to help load the five
naked doad bodies on & wagon and fook them to the cometery in ROHIG
HAUSTH (R 19, 20). Al1 the aconsed admitted shooting the fiyers
(STORE, ¥x P 1, R 88, 121; DEPPR, Tx P 2, B 60, 147; DURSCHYE, *x P
&, R 170). | ‘ .

Bor the Defenser Mhe aceused STORK testified that the mntents
of his stabement (ExP 1) mxtttm the nhm:-ting were trae, it that
ab the time tha m:m in amet a8 ta 'hhe treatment of parashuted
enemy flyers were ﬂn-‘aim trﬁm ‘hhn Bmat State Police in BITLDER-
FELD and handed ﬁam har ﬂ:‘f# 'b‘uliaa 1!1 Bm one of the instructions

was %o ths aﬂﬁut that ﬁd:ﬁn& Wa fa:-‘bidﬂan to nratect enemy flyers



who were being attacked by the vopulace (R 88, 89). That extracts
from the order of Oblef of Seourity Police YALTEVEVNER adiitbed

in the evidence before the court (D EZx 1, R 74) were :pnrt of the
instructione recelved; .that a short 'ttd.nu,.,'b?:taq:rp ht}lﬂ:—g;@ﬁm of
blhie incident in HORENHAUSEY, & .Oqebbels Provaganda Week wae being
glven over the radio, in-which the air war helng yag?d: by the eneny
wag doadmated nu--vinlat;nﬁflﬁ_mupna-tinm law and tq;t;.lt.hﬁﬂ- -
boginning of Angust 1944y the press was full of sttacks againet

the mannor in which the air war.was being ¥aged against residential
quarters ih Berman cities, -trains and the Oorman civilian population,
and this was aleo deslgnated ap vlolating international law (R 89).
That at the .crashed plane on the day in guestion vhen §5 Ospbain of
Rural Police JURGINS adéérialned some flyerse had been captured,
JURGTNS gave him an order that no more prisonere were to bo taken,
that all prisoners ware to be bumped off, and to pass the order aleng
to accused- DEFFE and that in case the county councllors demanded a
report, rosietance and attempte to escape could be given as reagons
for the shopting (Ix P 1). That at the interrogation, becsuse bwe
of the nrisgners had behaved in a rather challenging manner, JURGIIE
turnad to Him and DFPPE and ordered them to shoot the two mrisonors,
The accused STORY thereupon fell into a state of severe mental de-
pression, mervous igitni_;;m.-gnﬂ became quite u'mpiﬂnd; and could not
think ¢learly sny longer. In this connection, he testified he had
suffered a nervous breakdown in Jamuary of 1943, when he was wnder
modioal treatment in the hospital of LEMGO until the end of March
1943; that be had no alternative as an officer of the Rural Police
but to carry out the officlal order of a superior at any coet and
wag not supposed to question it partionlarly since the Rural Police
wera sabject to 85 jurisdictlon a.nﬂ.. military law; that under 'HBZ!
sorvies rognlAtions of 2 Augusb 1939, regarding the uee -_.g_f ‘Weapons,
the superior 1w’ molely responsidle, That 2 or & weeks .hé'fp:-a tho ;
shooting b 4ho flyers, Minister .pf State and Erdesletter WEDDERWILIN,
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at a meeting in the Hall of the Erpos Hotel in HONENHAUSEN Yeforo a
mnfmrunua of party functionaries umt gendarmorie ordered %o attend,
tarld. all of the police that the air war being waged by the cnemy
violated intormational law and that "Should enemy flyers land in
LIFPE aftoar h:tﬂng been shot down, they ehould he bumped off and
thare need be no i’m that tha state prosecutor would make a case
against mny persen or womld prosecute any perason acting in thig
manner’, (R 90, Ex P 1), That Captain JURGRNS was present at the
conference and that he never discussed the legality or lawfulnoss
of auch instructions with him becauge he assumed that the State
Winigtor WHDIERWILLE had given this falk by erder of the government
or Rolchafuehrer of 85, HIMMERR (R 91)., That he obeyed and earried
out the order of the distriet leader of the ﬁn’r&l Polle# ginee he
was ovarcone by the frightenad fusling of eing pusished were ho nob
to earry out the order (3x P 1),

The accused DIPPH mﬂuymg in hig owa behalf, stated ho lived
in SCEOFDMCHLIPPE whera ho t:-ak nara of his grocery store, but that
as & Rural Policoman ha hﬁﬁ- tu iwa in EBHEH’HAUEM‘ lﬂ kilometors
away, That when thn;r wore gl*rﬁn matwﬁinnn he h&d no right %o
question their legality fa 1fm- wndt yats uwyn tald ab fheir moetings
that in case of nﬂt mrﬂng out wﬂ.ﬁrn 'bha;r hﬂ-& ’na expect the most
savere penalty r:n J.as} that m:an a'mnx t-nm N Bammml
house thzi the ﬂwann had 'ﬁu Ve &hnt b to.‘.l,d ﬂ‘l‘-{:iﬁ{ to plﬂann laaye
bim out of 14, that he Wul& nok 110 1t and EEC‘-'HI{ remlied that 1%
was lmpossible, the order of JURGTNS had to be earried out (RUL:S),
That whan he weal back to the house after shooting the first two

flyers he went over te farmer BOKIVMAIER and offered him his pistol

and guid "Yeu do 1%, I"mlt da 14", Yut BOXTMATRR refused. Thon

ho went with the aamai S’IUI{K and HI'HSGHE and ghat the other
throo f:l:yara. M he dld :mﬁ kmow nn;,rthing ahout JURGENS talling
BTORE that tf & repory mma nade, they were to write that the
flyers had uaan shot wma trying to escape (R 186), That he nover



quostioned JURGENS' srder i -thx.t he conuiﬂaraﬁ. 1t uwfm; that when

'*I

ho raturnaﬁ. from the nhueﬂng af tha three fl?ara E‘Iﬁﬂ tbm him
that He had given the ur&ur tu hring tll':m -Inil.xth ﬂrﬂr tﬂ W
and that hé'told STORK, "Let nim 1ive, he in a Gnrm Anorican,

and STORK satd, "A11 rizht, :ruu tm htm ‘hm:l: to Enmm‘ﬂ (® 137).
That evening he tobk the nixt.h ﬂarar‘u 'parunul data; that STORE
told him about 8 o'clock tha.t night thu ﬂ;r;;m would hmrn to ‘ba
buried a,’anu.t 11 or 12 u'ulnak u.ml 1lhn.t hn should meet IIIE:EEEE at
Bﬁm*u House :t. abhout 11 uhiuh he di-:l o after tha flﬂ'ﬂ were
buried thq;r mid. B quiat 'pra,yur at %ha grmra (E 136} .

e’ acewned DURSCHKE tautiﬂad hn uv&d in mmmm was a
member of the Tural Ouard ame 1543 {E 1&53 t;hu g had. to o hoy
orders given by any pnlinnm ragsrdleua of hh rauk becanse they
wore used @s auxﬂilr;r ﬁolin&: that ETGHF’ 1;:"31‘11::1:-‘5& them in this
respeot and alss called their atﬁant!_.lcm to the fact that they were
~under 'the .':*unmo.unn of the 85 (R :LE'?} 7 'hmt_at the time of the
plane ura.ﬁh. he hdd gotten the order from STORY to coeme along to take
the Flyors to TOMENHAUSHN: that he was o1d by STORE the flyers were
&% BOFILATER' o fa;:m (R 155") ;. th.l.t'i;'ﬁm !:;a went there he med hﬁﬁ@ﬂ
JURGENS going out and répnrtad hﬁ ;rhia thare to amseist in escorting
the flyers; thas JURGENS tal&.him “!‘I"huy umflu'.t be taken a.'a.ra;r,j: heay
W11 be F111ed?, Accuged further testified that he refused, but
wag told that he was under tha‘ Jurisdiction of the B8 cu?n*tn and
of the rurnl gusrd and would Iﬁuma to curry out the order (R 189),
‘Hé Was not armed Hut JURGHNS took the pistol of a Sergesnt RIDDAR,
prasent at' the mnm;ﬂ:t' and hél.ndéd; 4 over -:‘.'.u the anuuualﬁ aﬂa‘r
which ha'went it BOXEMATTR'e hcnma and mpu:'tenl to STORE, muud.
STOER t61d him that he (STOEF) ‘and acoused DIPPE vould take the
firet two flyerw, ‘which they did, while !.nauua:l rmin;é.wtth thu
other three flyere as & mﬂ' and whm S'I'QRK raturnad mound went
with hin and DEPPY whtn ihe other ‘three 1 ",mru wm taken out of the

iyt

house, When they arvived wp on the hi11 thruugh thn meadowe and



ACOUBEN HIUHA ga.va ':rm nrn,pr, mup.m w&hwm uew nig pietal anag

ghat tha ﬂ;*ar hﬁ ﬂir 000 j' 'g nt ﬂur Bame. ttmn the other two

flyers wera ahni (R 1’?&}. iﬁﬂﬂlﬂﬂ mﬂﬁiﬁ aqnﬂmed. accused DIPPE!g
st‘m; up to bhe hurm and & I‘iﬂr m: 1:.11;:' weas: m1au. %o The orrige
af J:'EPF'E and nigau& a j'ppnt ‘tlwl. H“ all made out regarding the
ineident (R 172). s 4,

9 JURISDICTION: Tk tnp'dw.rh'm legally constituted and haq
Jurisdietlon of the persens of the accused and of the pffense,

6. COMUENTS: The tentimony and confesslons before the court ostab-
llﬁhﬂli the gully, ulf tﬁw:nq_uwpd. ;"hﬂ?ohﬁ. i;ﬂiﬂl‘ﬁl- a8 %o the killllngs. The
only gueetion presented by the defense is that of suwperlor ordere
and the fear of pmmm on the part nf the accuged if the orders
to shoot the pr;llﬂucr.u ziven by &5 mtm JURGENS were nob obuyed,
Asguning, for the sale of argument, that the accupsed ¥1lled the
victinm in aumplmnw with superior um:-n. it becomes necesseary to
pass directly uvon the ‘Jﬂiﬂt; pf puch a defense. The most recunt
Btatﬂmﬂﬁ‘o concerning what effect, i€ any, is o be sccorded to superior
orders, is found in Ghnnge 1, para 5, 1, WD B 27-10, dated 15

Vovenber 1gdd, Ssid paragraph provides:

1&Wa ani ms’mmu of WAT mEY 'ha *guniahad therefor. How-
ever, the fact that the acts complained of were done pur-
suany to order of a mﬂﬁw or government sanction may

be t.u‘n:sm into o nsz; ition in d t mmmg culpability
elther hy way o ense or in antlun of punishment,

The person gt?ing sueh orders rnn.:.n also be punished®,

Paragraph 148, MCM, 1928, 'nz'.wiﬂ.n in. part

.---ﬂ“ G‘ﬂni‘rﬂl m'ﬂ 1‘ FMF T-D,E agts ol & subordinata
officer of soldier, Eﬁue ingood falth, and without
mullice in unnplia:me with hig mnsaﬁ duty, or of
superior orders, are justifiable, unless such scts are
mifanﬂlr ha_vnnﬂ. the scope of his authority, and such
that a man of orfifrary sensé and understanding would
know to ve 111&@:&1 (Warson on Homicide) ",

The Ohief Oounsel for thlu I‘I‘.'fqitaﬁ-l,ﬁtﬁt-an.- in the prosecution of Axis
" war orimes, Mr, Justice .ffin._nkann. has consldered the queetion of the

defonee ol superisr _a}'rd.nﬂ. He has stated)

"With the dpstrine of inmmity of a hesd of state usually
ls counled another that obdere from an offielal superior




protect one who obeys them, It will be moticed that the
combihation of these two ddctrines meane that nobody is
responsible, Soeldty as modernly organized cannot mlerate
50 brdad an'area of official irresonsidbility. There is
deubtless & sphere in which the defense of obefiencs to
‘superior orders shonld wrevail. If a monesripted av on-
. 1ated soldier is put on a firing squad, he should not
be held responsible for the validtty of the sentence ho
carries ont, But the case may de greatly altered whers
one has disoretion hecause of rank or the latitude of
his orders, And of course, the defonse of smuperisr orders
cannot apply in the nase af valudtiry marticination in
& oriminal or consviratorial organization, such as the
Gestavo or 5,8, An &cocused should be allowed to show the
facts about superdor orders, The Tribunal can then
determine whether thoy conetitute 4 defense or meraly

axtﬁ#mtin? circunstances, or verhans carry no weight
at al1®, | s‘elgnurt tn the Proafdont of the United Stutes,
T June 1945),

From the above and as “‘F‘F}i?ﬁ to the instant casa, it mopears
that something further must LT qammﬂrad. and this would seem to
. rogolve iteelf into the que;rtiqnt Is Ithe ﬂ.afa;mf.- of suerior wdors
presentod in gond faith? )‘%u_'elt,llml acts here being apnairttm mani.-
_Tf,’a.a’:c_lr beyond tﬁa poape ._n!.' the -at:.-thuégitr of the auauuad‘.lr;nld_muh
_thq-t ‘a man of urd-'inai*:.r sange amdl. m;n_l;;ut_ﬁnq:h;g anuld. knu_;r; to bte
illegal? (Paragraph 148, ¥CM, 1928, swora). Fere we do not have
the cage of mlﬁinralnuying .'unfipf the stress of 1minan__tlnrt_.uant.
danger where instant aéﬁ;@ 1;: impp;ﬁtiva if pecurity or ;itaw for
themselves is'fq-'ha mq;nmh;gl_l and there can be little or no time
for deliberation, or where there is a legal order that nalefectors
oy :{J@'?_ﬁnﬁu; 'ﬂnlﬂ?,ﬁi:lhﬁcuﬁ'ted f.f'ﬁd.el af cbnﬁugt'l‘ha "slrxamﬁaa, or vhere
'Iat J,m;.at-_# execution order 'zﬁlg.r'he mistakenly thought to be legal
and is actually promulgated and earried out before the ayes of all
men or in such mMnner that no attempt is made to hide 4% “frnm tho
populace, The accussd STORK testified that from 1920 untdl 1959
he had neyer recelved any orders from suweriors which carried with
them the n"auauity for making false revorts about the manner in which
the orders were carried ou%, and even then he stated specifically
,bhat he nuver rnna.;.l.v&d an;r euch nra_ialrlu 'bew:iasn i_*ilEE and the time
the alleged order w&slranei_l.féi:i from Captain JURGEFS whiuh ocourrad

on & Apgast 1944 (R 956, 98), The accused here were police officers,

il



not in the Army, who had obtained the custody of surrendered unarmed
prisoners of war, WNene of the accuged were in extreme or urgent

- noed or preseing dauger and STORE must have kmown the order waa
illegal from the eircumstances connected with ite izsusnce, when
Oaptain JURGENS specifically -;uq,-a-m--_ﬂ_m, if & report were to dbe
wade later thoy were bo state that the flyers had been shot resisting
and attempting to escave (Ex F'1). The attermt to surround the
execution with secrecy and hide these acts from the eyes of men

(R 11) would ordinarily have instantly raised the imputation of
i1legality in the mind of any normal worson, particularly one long
exporienced in polies wpﬂ: such as the accused STORK, and should
have aroused the highest degree of eusniclion as te the lewality of
the order. The beet that can be sald for the accused in this re-
goect ig 't-hnf. the accused STORE testified that the police received

eo many contradictery Inetructiops and orders that the subordinate
officers had 2o clear vieturs of the regulations at all (R 86). How-
ever, this wpuld all the more have sesmed to put them under the im-
perative duty of clearing up the situation arising fron the lssuance
of the JURGENS' order to' exeoute the flyers and the supvosed milue-
tance of the aceused to cargy it inmto éxecution. His testimony
regarding his avust uk¥illdngness,  nervous agitation, ete. (Ix P 1)
apparently did not imoel him to ouestion thls order even once,
Furthermare, Captaln JURGENS who allegedly pave the order was mot
present and there was more than ample time for reflection and action
on the part of all of the apeused befors carrying the alleged order
into exegution; and, 4f this were so before the first shooting, Low
much more munifest must 1f have Been wfter the firet two flyers

wore shot, If, aa the acoused DEFPE teatified (R 126), he wanted in
good faith to aveid ¥illing the flyers, it would appear thut instoad
of attompting to induce BOVEMAIER to k111 the flyers, he might have
rofuged to have anything to do with 4t and thue to have mitigated to

some extent, 1f such & thing wers poseidlo, the puilty comscience



S EMAVALS 4 AUN WS ASETDU WULLOIE, ) AHE LOELLNONY O UOTH BCCused
BTORK and DEFPE (R 100, 107, 142, 169) shows clearly that no severe
punishnent would haye besn meted out to then Had they simply turned
Iih:n flyors over %o the Debiwld Atr Ourus Delactment who Sook the sixsh
flyer at HOHEVEAUSEN, and in fact STORK's Testimony indfeates ihnt
perhaps no punighmnent 4% all would have resilted {n:;rrﬁ. Vhat botter
proof of the trabh of this fact could be found than Lo cumpuﬁi: the
fato of these flyers with thit of the flyer turned over to the Det-
nold 4ir Oorpa Detachment and: taken to HONMVHAUSEN, 85 & result of
which He survived, 'All of the scoubed huew he Was there and JURGEN's
order to the effect that mno more mrisoners wére to be taken ﬁd not
mako spy exception. The abtempt 'Iu“n the part of STORK to explain thie
away by sayinge he thought H 'un:;;r’_”um'n;;a tu the five flyers preseub
(R 108) appesrs wery wosk and futile in the 1ight of the surrousding
olrcumstances, A1 of this spplies with equal foree to the acte of
accusod IUREOHKE 4n carrying out the killing, He was vresent and was
awaro of the rature of the acts involved in the execution of tho
order, and afier the first two flyers were shot, so far as the testi~
mony indlcates, he made aw real vbjecblon bul partivipabed willlugly
by aeotuslly killing the third flyer. Thus, 1f would seen that the
dofonse of superior orders =g get forth in this cage 18 sotually

not made in goad falth, but by resmson of 1t belng the only possible
moans A% hund 4 save them from the conseaquences of their acts, 1&\
thus gpeized wpon as avadling a possidble ‘méans of escape, &l nf" ﬁh‘i_n
'l‘ht;u no. dowh b wonsldered by the courk, Actuslly when all of Ahe sl
cumstances of the chge are considered, there would avpear to be ny
defenge to thig cold-blooded, deliberately planned, wanton taking of
rive Llves (B 148), and W courb cannot b sald to Have erred in
du’tumini,ng', that whatever wlleged compuldlon may have been "pl'&ﬂal
upon the acoused was.not such ag! to mnﬁt"a'ﬂlrf‘hraﬂ pentence
Llian bhe one lnposed,

7. CLEMENOY: There is & petition from Hlizabeth SEORE, wife of



aoccused STORE, dated 20 February 1947, aelking mitigation merdly by
reason of the aceused STORK Edv&ﬂaﬁﬁéah & mamber of the pelice foree
for 20 years, obeying orders and carrying out instructions. No basin
for any oclemency le presented in this vetition,
8, QOFCLUSIONE:

(a) It is recommended that the sentences be spproved,

(b) Legal Forms Mo, 13 and 18 to dccormlish this result are

attached hereto, should It mest with aporoval.

-fa-f_ Jiugoh S1Thirman
JAGDR SITRTEMAN
Attorney
FPost Trial Seatlon

Having oxaminéd the record of trial, I conour.

lal B8, 8. Biralehd
0, T. STHAIGHT, Oolonel, JAGD
Denuty Julps Advoonte
for War Orimas

=11 =




