


The scoussd testified that he weu & guard

'?ut-:wm Somaenberg from September 1944 until April 1945; that he wenk
uﬁn an inmate evacustion mireh from Bonnenberg in April 18456 that on the
- Mﬁl‘t he shot and killed an inmate who was about 20 years old; and that

~ he shot thls inmate bsoause an 58 sergeant ordered him to do so (& 67-70),

K The sceuded r'ta-,t_'au 1n his extrajudicial sworn otatement that the in-
i ‘mate evacuskion march from Sopmenberg to the Sudetenland wtarted onu day
 after Baster, 1945,and continued until the end of the war; thet inmates
ma shat when they becama too wesk to march; and that he shot one lnmate
pecause ho recsived an order from an 5§ sergeant to do so (i 587 P-ix )
A United States Army peychintrist etated in an uneworn pretrial stite—
‘ment that he examined the accussd prior to this trisl; thet he detormined
that the accused hes always been nervous and has shown emotional inste-
bility to such n degree that, whon excited, ho is unable 1o spenk, has
tremors of extromities and hesdsshes; that he has Bn intelligence guotisnt
 of ‘67 with poor concopt-formation, Judgment and reasoning ability; that
. the mx;md showed pbricus aigns of anxioty rasction and oomfusion with
L marked tremors of extremities, espacially arme; that thers is & moderate
: mt of emotionsl inatability ehown in his hiatory and olso revealed
~ during the 'intﬁntw; that no evidences of paychosis wers shown; that there
wore no hellueinctions, delusions or parancid refersnces; that the noousnd
. 48 of moronie intelligence; thet ne is able to differantisto between richt
end, wrong in major inctdente; that he pan adhere to the right, uaderstand
@.n phtura of tri-aﬁ.' proceedings and aid in his defense; that ho is not
rm ?t-n-.ﬂ-‘md.iml sense; that there 1e present a moderate aaxiety atate
Whed 58 incapacitating in & sligat dagree but which can be disregarded
e the purpoey of trial procsedings (R 10; P-Ex 6).
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Cnu witnesa, an iomate who worked in & kitchen =t Enmn-hers y Thuringsie,
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: m m; and that the body had a bullet hole in its hend (R 50-52,
] Eﬁ}. !Ehln avidsnce le corraboratéd by the testimony of a seeond witness o
.~ khat abrul £our daye befora tho dinmats ovocustisn march starbed he vaw

- inmates eutar the potato callar in Sonnenborg; thet he saw the sepusad ) .'
‘ﬂ.tn a shrt into the cellnr; that ke blalimrad, the wvlctin tn be a Hungariang

that whom ho wont h-t'ﬁfthn ogllar m:n.-' ho oew tho dond body of this in—

-

I_?Mm that the death of this fmmate wes smused by shoating (witnoes did

- nob diseiose the basis of hie conclusions)j and that ‘when he saw the !

| aceused shast theough the oellnr window, this witnces was ~boub 100 mebers

 dletant (B 39.41, 43).

This wituwes teetified further uh;t batween sbout 1 Aprll 1945 agd

| 7 Moy 105 he wau on s damete svaeusbion marsh from Gomacsbors a DPrasclos,

g Eiﬂﬁh&llﬂﬁk—ﬂt that on one cecession he was marshing in the rear of tha

ceolumng that on this occasion he and another inmete wore asse teting '!.}Mk,

| D pane A14 Palish inmuto $5 wedl) that tho seousoed crforcd Akom $o 1aave

: : this inmate hoside the road; that after thoy obsyed the mecuned's order

‘o shot the wosk inmate with & oarbine; and that the inmite was demd After

hhg shot by the aeoussd (this witacse d4id mot ddeslrsc tho basls of hie

’mmmﬁ that the inmate vas dead) (R 30-41, 44),

4 third witness, Theu, testified that during the inmate syacustion

“.rﬂi, sompad ad, of ;ppfmmﬁaly BDO fnmatoa, beginning at Scanenborg on

'3 pril 1945 snd ending at Praseles, Ogechnalovakia on 1 May 1946, ho sow
tho accused shoot and ki1l an inmte about 30 yesre of age; that this in-

mrbn wiy shot hosmuss he was 55 wells 0 seatdnds $ha maeek (R 13, 17, 16,

j.'iﬂi that this witness wae about 25 metors distoat when the shonting

odj end bhst (epparently the witness was told this) in the next

nrdovs wore left with tho mayer o bury tho viotim (R 13, 14, 18,

I & fourth witnese, Welden, testified that on 14 Aprdl 1945 batween

. mnd Prasilos he was morehing ot thy sad of ho e-luma; thub & follow

Ebrut 45 years Gld whe unsble 4o walk: that the neouspnd sprdered thie —

a3 .
: l:: ' -I.-.-Lr.

e > : Ly T ehG
i and wnSther inmate to take the weak inmate into the wnahbiﬂ{ﬁi‘ﬁ&) 2l
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. p
I.:Mth witnoss teetified that about 14 April 1945 en the mmﬂu;;
3 Mﬁp e year old Folish innate, named Klinger, anllapse from
mm that he ssw the scoused shoot this inmate; and that thip inmate
X am (thin witness d1d not diselose the basis for his oonclusion thed fhe
 aamete aied) (& 26, 38, 80, B1).
T| mﬂ witness teatifted further than about 268 April 1945 on tho same
Miﬂn morch ho saw Bnother Polish inmate eollapso; that he sew the
}.m KiCK this inmato into & diteh and ahacd him; end that this in-
'J”r.'_#.ﬁa_- disd (the witness ddd not disclose the besis for his oomclusion that
urm inmete died) (R 26, 27, 30, 81),
A eaxthovipness testiried thay 1 the firet o m!\:a of April 1946
". & the inma, ammw from subeamp Sonnenberg to Praseles the
mmm shot & Polish imh ﬁnrﬂximtdp 34 years nld, eomrede uf tho
: .'r ﬂ.mﬂ] W‘E the socused shot this dnmate bessuse he made = remark shout
| Wmaﬁ and that he did not know Mr or not the vietdm died
'@ 83, By 37).

A nmrn witnese tastitisd that on about B April 1948 on the mmia

: #ﬂh march from Sonnenberg to Praseles he anw the sccused and anshap

o 23007 fod kA11 two Polish inmates, beosuso they pieked up a fow

NE On Bhe _i‘#ﬁﬁ (this witness did not aay whether or not thoy dicd)

: ';__ N4 TAE Progecution that 1f witnesges Thau and Weiden ware prasant
n W Mw ’mmr that the inmtes which they say the ascused

hrough l#ﬂ.lsr window while he was on guard duty ot

"-.-ﬁﬁ Eﬁ% ﬂm’n ha wne & guard at Son nenberg, o ﬁm'




“gergeAnty And that he wes tpld by vho SS sorgeant vhav ns, tng Rccused,

 pould be killed if he did not shont the inmate (R 87, 68, 73). He testi-
i ﬁ-ﬂ.mt.hm' thet he did not know it was wromg to shoot this inmate (R 89,

i \
. %0). 'The shnotidg ocourred nn the sids nt the road, 1he vietln diasd as o

& result of the shoobing (R 70). The mccused =lso testified that ho did
{ 3 'lj_ﬂ.-:kn?ﬁﬂ-thh- nationality of the vietim (L 70), The sccused did mot dis-
X ielosa the date nr geographical loeatlon nf tho admivied killing, nLher than
: .,"ﬁmtf.-iat. oceurred om the inmate evacumtlion march from subeamp Somnepberg

An April 1945 (R 67), Neither did he diselose tha nfficial position of

‘Heo denled that be shot or killed any other inmates on ths evacuation
. pareh (& €8),

ne Oourt wae warranted ITom the evidence

in 4te findings that the accused was sane at the time of the sffempo and
&% tho time of trisl; thet he wes cmpable of distinguishing right from

.

wWrong fnd of sdhering v the right; and that Lo was sble o uncaratand

st =

the procesdinge sod to aid in hie defense (B 76).
It is clearly eetablished by the ovidence thet the seeueod killed

_‘.-."r

'I' one inmate &u mmmy BOUOERETE RAd BNOTAGT NESLe OB NS CVAGUAtlnn
marck from Sonnenberg. The Oourt may well have concluded from thi avi-
. gence sdiucud that the accused caussd tho deatha of approximately moven
other inuates during the evecuation march, The accussd sdmitted killing
an i‘nnstn on the evacuation march bdut pleaded that he acted on arders

- from sn 55 sergeant, The reesrd is nat helpful in determining if the

filling Of an inmate 88 BANATLOA DY ThE Ascustd 18 & guplicatinm of one

bee LY

!ifi#n purported killinga teatificd {0 by witneamses, [The opcusasd did

:EH-—II.“-:.'-:E!-Ei-"q O T, TN

ngt agsert. nor dies the record indicata, that he wee requirad to kill

-'L b
-

£

i.mmu in the pressnce nf/a suparior, The Court mignt well have

onoluded that the acoused did not act unwillingly or under the influence

it L

of mmadtats compuledon and that with respeet tn superior orders he fafled

1‘



. The findings of gullty are warranted by the evidanea, THo sentonce 1,.
I ﬁﬂm"’ﬂ“-
t = Patitiome: No Petitions for Raview nor Petitions for Clemency wera
 riea

dscommendation: That the findinge and sentence be appraved.
V. QUESTIONG OF LAW: .

Jurisdiction: It is clemr that tha Court had Juriediction of tha
| persdn of the ncoused and of the subject mattor,

Bupurdor Orderst The ascoused s-ught t0 justify the ons adnitted kill-
inig by 2ffering cvidencse to show that he wae soting in complisnce with
' i "superdor orders." Complisnce with superior ordere does ant e-nstitute o
. dafenss to the onarge of having ¢umit-':ad. a war orime (Trial of Henpy
Wirs, 40th Oongress, 2nd Bess., House of Repreesntatives, Ex, doc. Nn, 83,
poge 8123; Vol, II, Sixth Baiticn, Opponhein, "Internesional Law, paragraph
253, page 453; Ilandnvery Oastle Oame, 14 American Journel of International
- Iaw, page 708, United Statee v, Thomas, opinion DJAYWC, December 1945;
. United States v. Klain, ot ol, (Bademar Murder Pnotsry Oass), spinton
DJAWG, February 1946; and ¥renoh Republic v, Wagner, of al,, Court of
4ppenls (¥rance), July 1946), This ruls is followsd in Anglo-Amsrican
Jurisprudence (Mitohsll v, Harmeny, 18 How, 115, =and "Manual for Courya-
Martisl, U, §. Aray", 1928, paragreph 148},

Complisnece with superior orders may, under cartain circunstances, bo
‘oonsidered in pitigation 'of punishment, However, an sccused who sesks
Telief on such grounda sssumes ths tarden of establishing (e) that he ro-

. (seived en order from & superior in faet, dirscting that he eommit the

: ':#] ﬁ&‘b he sotod, at lesdt to some extent, under lmrediste ndmpu].iibn;

Bving eetinfroferily establiskied these sletionts, the smount to wileh

8 Mﬂﬁ prmpulaion under which ho acted, (See London Agrosmort

i
& R ’ V)
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