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REV TEW AND RECOMVENDATIONS

1, THRIAL DATA: The accused was tried at Daohau, Germany, during the
pariod 12-15 Saptembor 1947, bafore a fGeneral Milltary Goverment Courb.

11, CHARGES AND PARTICTULARS:

OHARGE T3 Violat don of the laws and Usages of Thr.

Partioularst In that Josef MUBLLER, n Gormn natioml, did,
at or in the visinity of Weimar, Germany, in or about July
1943, wrongfully ensoumge, aid, abet and participate in the
killing of approximtaly 10 non-German mtiomls, inmates of
Buohenvald Crroalt rat ion Camp, who were then in the custody
sf tha than Garmn Heloh, the exact namea and namber of such
peraons helng unknown,

OHARGE 11+ Violatlon of the Iaws and Usages of Ware.

Partioularss In that Josef MURLLER, a Germn natioml, did,
at ow in tha vieinity of Welmr, Gormany, in or about August
1844, wrongfully enoourago, aid, abet and partisipate in the
Killing of an ynknown non-Gormn atioml, an inmbe of
Buchanwaid Copoentration Uamp, who wis then in the custody
‘of the then Germn Reich.

CHARGE T11¢ TViolation of the laws and Usages of Ware

 Partleylarss In &t Josef WUELIER, n German mtioml, did,
ut or in the viointty of Weimr, Germny, in or aboub

Septerber 1944, wrongfully ensouraga, aid, abet and mriipipate
in the killing of approximately 10 non-Germn mtiomls,
frmation of Bushermld Conmoentrabion Camp, who wero than in the
custody of the then Gurman Reish, the exaot Tames and numbers

af gush persons being unkmovm,
111, SMOKRY OF EVIDEILE: The accused was 4 erimiml inmbe of Buchen-
wald Oomeenbration Oamp near Weimar. Germny, from December 1939 to April
1945, ard eapo of the erematory dstail from 1943 unt i1 the liberation of
1:!;: oump., The evidence wndar Oharges I, II and ITland the partioulars

Shereunder will hereir fhar ha raforred %o ns Inoldents Noa, 1, 2 ard 8,

rospact ively.
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Inoident Wo, 1. On 23 June 1843 tho acoused participated in the

exooution by hanging of 87 Polish offioars at the crematory at Bushenwald

by lifting up the victims while the nocses were applied,

Inoident Mo, 2, TIn August or September 1944 the aocused took park
in the public hanging of a Polish inmats on the roll sall square of Buehen-
wald, He ereoted the gpallows and railsed up the victim sp the nocse sould
ba plaged arcund hls nsole,

Inpident No. 3. The nocused martioipated in the exesution by harg-
ing of 16 immates in the basemant of the oremtory at Buchemmld, some
time butwoen July 1943 and October 1944, He lifted the lmmtes up to the
hock,

V. EVIDEICE AND REC OMMENTAT IONS:

Josef MUELLER

latiora lity: Garmn

A 49

Civilian Btatus: Crimimal Tomate

P rby Statue:s Unlmown

Military Status: Unleriown

Plea: NG Charge I; NG Charge IIy

NG Chargs 111

Findings: G Charge I3 @ Charge I
: G Chargs IIT

Sentemas Deat h by hanglng

Bvddence for Progecution: The accused testifisd that ho wns a erimi-

ml immate of Buohenwald Concentration Camp near Weimar, Germny. from
Desember 1939 to April 1945 (R 85, 68), He was made eapo of the oremab-
ory detail in 1943, As oar he was responsible for the furnaces, for the
clmnliness of the eremtory. and for filling and shipplng ums of ashes
(= &6, 78), Witnase Zgoda, a former inmate and membor of the oremtory
detall, testified that after acousad becams onpo he 'ms pregent at all

exeoutiona (R 9. 21. 22). The acoused atood under ths gallows and 1ifbed

the victims while 58 men put the nocses around the neolks of the viotims
| o?’-r’.‘./f_ &1e0 Yy
(R 9, 11), After five or ten minutes the victims were taken down by th
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acoused and his assistants (R 11). I the victim was nob dead, the

acpused olubbed him to death (R 9)s The witneas did not ses or hear
that the scoused objeoted to parbioipating in the hangings (R 22). I

Ineldent No, 1, Vitness Zgoda testified that on 23 June 1943 he

locked through & key hols and through & window ovet a door and saw the
acoused partiolpate in the exeoution by hanging of 37 Pollsh offiocers at
the Buohermld oramitory (R 11, 28, 30), The acoused lifted up the
viotims, and later Helped an SS first sergeamt take the rings and watohes
from the dead bodies (R 12),

Insident No, 2, One witness, Zgoda, testified that he saw the

acougsed participat ing in the publio hanging of a Polish inmate on the

yoll enll snuare of Buohenmald in September 1944 (R 20),  Tho accused
orooted the pallowes, and 1ifted the viotim while an 88 teohnleal sergeant

put the nooss around Hs neek (R 21), A seoond witness, alsc a former
inmate, testified that he stood abouk B0 meters amy from the gallows ,and
gaw tha accused put tha nocse around the neck of the Pols and then kiok
a stool out from under his faet (R 40, 42). The execution Yook place

‘during the svening roll oall at Buchermld, in July or August 1944, and
was viewed by the entire eamp (R 40), In an extrajudicial sworn state-

ment, o third rriima, a former irmate, stated that a Pollsh lnmate was
publioly hanged at Buohermuld on 20 August 1944 uvon orders from Himmler
beoausa nf an attempt to esoape. The nonse was placed arcurd the
victin's neok by an 38 mn. The acoused then mised the viectim by his
lega whils an 99 man put the rmpe over a hock (R 56y P-Ex 24).

Inoidert Mo, 3. Witness Zgoda testifled that tho acoused tock
part in the exseution of 16 immates in the basement of the Bushemwmld
arémitory,., The scoused lifted them up %o the hook where they wera
mnged (R 18, 16)s Tho witness was told by comrndes that five or six
of tha vwiotims were Ameriocan snldiers '{RI 14, 14, 32). The oremtory
dotall vus loaked up during exeoubions and witoess did rot see this
exsoution in the basomery (R 28, 2¢, 28), The witness gave the date of
the incident wariously as in August or September 1843 (R 13), July or WGLE{]E
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the boginning of August 1944 (R 18), September or Ovtcber 1844 (R 16, 17),



or Tares or four wecks after the exeoution of the Polieh officers in Juns

Evidence for Defense: The accused testifled that he was agsirned to

duby 1o tha oremtory and had no choise a8 to his work (R 78), He g
made the capo hecause he was the only one on the detail who knew how 4o
operate the ooke and oil furmaces (R 87), He attenpted to get transferred
to other duties without suocess (R g4, 81, 82), He received his arders
fram two 88 detail leaders who sontrolled everybthing (R 67), 'The aocoussd
further tostified that there was 11l feeling hetween himself and w Eness
dgoda arising out of a dispute over Red Cross packages (R 70, B1)., [This
ms-nmﬂrmd by Zgoda (R 28), One witness, the former protective oustody
camp leader at Puchemwmld testified that hs atterded 10 to 15 exeocutions
hers arter 1944 and never saw the acoused aot ively mrtleipating in them
(R 59). A sentense was read by & court officer, and a dooctor wis almys
Present to certify as to the deathas ut these execut ions (R 60), The
spoused, ag an inmate, was subject to the orders of the 88 (R61)., &
seoond witness, Zgoda, testifisd that the oamp adjutant read a sontaroes
bofore eaoh exeouticn (R 10) and that o dogtor was present £o determine
That death bad ocourred (R 29)., The acoused lad 0o control over wio wag
exeauted nor over the method of execution. The orders cams down from heade-
quartors (R 20, 30), Zgoda further testified that as an inmato, the ace-
used wns subjest to the orders of the 53 detail loader (R 24),

Inoddant No, 14 The accused testificd that he was present at tho

exeoution of a group of Pollsh officers in the gummer of 1943, bub he
denied that he took uny part in the exeoution (R 79). The officers

wore brought to the oremitory by 53 guards and handouffed there by a master
sergeant from the camp prison (R 79)s The camp adjutant read from a papor
~ that the viotims were sentersed to death by order of the Reiohemarahal of
the 33, Himmler (R 80), VWitness lgoda test ified that at & his oxcout ion

the camp adjubant read an order from Himmler from Barlin, stating that the

offigers were sentenoed to desth by hanging because thoy had eseaped from
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in Germny (R 12),

Incident No, 2, The acoused testified that in August 1944, undar
the direotion of an 88 technical sergeamt, he sot up a gallows on the roll
call eguare for a4 publie hanging, He and ancther inmate were ordered %o
halp with the mnging, but refused (R 68). Acoused stood near ths
gullows, and merely assisted the viotinm, a Pole, 4o mount the stool (R 84),
The 83 teohnical sergeant put a noose nround the vietim's neok and pulled
tha stool away (R 69, 84), A sentoncs was read befors the hanging (R 69),
One witness, the former protective oustody eamp leader, testified that the
inmate wms hanged in a public execution because he had eommitted mirder and
robbery while escaped from Bucherwald (R 60, 63, 84), The Comp Commander
and other 83 officers were presemt (R 62). The sxeoution wns parformed
by an 38 man, The acoused had nothing to do with it (R 63)s A seoond
witness, Zgoda, testified that the Polish inmate was hanged beeause of
his asonpe and as & deterremt to othor immates (R 21),

Inolderk No, 3, One witness, the fomer protective ocustody camp
lesder, tegtified that no Americans ware aver excouted at Buchenwa 1d
(r Eﬂ].

Sufficisnoy of Hvidonoe: The allegat ions under Charge 111 ars not
established, With regard to the svidense of farad in support of superior
orders, the ¢ oust might well have coneluded that under all the olroum-
stanoae the desire of the aocused to sooperate with and to pleass his 853
supsriors wia very strongy but that ho met the burden of proof required
by portinent authoritiea diseussed in Seetion V, poat, showing that hé ey
have aoted under immedlato compulsion to a very minor extert, ILikawise,
the Courth might woll have oonsluded that the asoused failed to sgbabligh
a8 an affirmitive defsnse that the killings were lognl exeoutions and
thus justifiablo.  For disoussion sse Seotion V, post. The findings of
guilty as to Charges I and IT are warramted by the evidence. However, im
view of tha faot that he may have acted to a minoy degree under the

Ammadinte compuls fon of the 58 personnel who supervised his work, it is .
gEd v
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| hallevad that the sentence ls excessive.



Petlitiona: A Petitlon for Review was flled by dafense oounsel,
Dorald J, Ross, 25 Soptember 1047, Petitions for Clemenoy wera filed

by Max Xlein, 30 October 1947; the pecused, 10 November 1947: Pataw
Musller, Anm Weitzel, Elizabeth Hueller, Ids Mett, Josaf Mett, and
Friedrich Weiteol , brothers and slsters of the aceusad, 1 Depembor 1947;
Homan Patzwald, 1 December 1947, Haing Bokaeuble, 7 Decembor 1947
Gorran defenss counsel , Lothar Stoiner, 21 Ja mnry 1948; and by Herbert
Hiller, undated.

Hooommandat ion:  That the findings am to Charges I and IT be

approved; that the findings as 4o Charge I1I1 be disapnroved: and that tha
sentenoe ba approved, but commuted to imprisonment for life,

V. QUESTIONS OF LAW:

Jurisdiotiony 1t ls olear that the Court had Jurisdiction of tha
parsorl of the acoused and of the gubjeot matter,

Superior Orders: The acoused sought to Justify his actions by offar-

ing eviderce t6 show that he ws asting in oompliance with "superior ordars”,
Compliance with superior orders doss not corstitute a deferse to tha eharge
of having ccommitted & war orime (Triil of He nry Wire., 40%h Oongreas . 2rd
Sosa ., House of Hepresemtatives ., Ex, Doo. lo 23, page Bl2; Vol, II, Sixth
#ition, Oppenheim, "Intermatiom1 law". parigraph 283, page 463; Llan-
dovery Castle Case, 16 Amorisan Jourm1 of Internatioml Iaw. paga TOB.
United States v, Thomas, opinion DIAWD , Deosmber 1945; United States T
Klein, et al,, (Hadamr Murder Faoteory Cass), opirion DJAYD , Fabruary
1946; amd Franch Republio v, Wagner, at al., Courk of Appenla, (Franaa)
July 1948), This ruls is followed in Anglo-imerisan Jurisp midance
JMitoholl v, Harmony, 13 How., 115, and Marmwml for Courta-Martinl, U, 8.
Army" , 10928, paragraph 148),

Compliamoa with suparior orders may, under cerbain e ircumstances, he

sergidered in mitigation of punishmont, However, an anoused who ssaks

relisf om such grounda assumes the burden of establighing (a) that he

rocalved an order from o gupsrior direstin gttt he commit the wrongful
ﬂfif_i“ 20 YT ,;,-,Mﬁs
t0b, (b) that he did not know or, as a reaso: ably prudent pe tpﬁl -—fa’[f{}?l !m‘l "
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have Jmown that the act which he was dirsoted to narform mme atPlSh T, mw [ ikt



econtrary to universally accepted standards of human conduct, and (o) that
Ve apted, at least to some extort , under immediate compulsion., Having
satisfactorily established these oluments, tho amount to whish his serk-
ence should be mitlgatsd depends upon the charactor and extent of the
immediate oompulsion under which he asted, (8See London Agrsemert of 8
August 1945, Concerning Proseout ion and Punishment of Mador War Crimimals
¢f the Buropean Axis; FM 27-10, War Dopartment, V.8, Army, "Rules of land
Warfare”, paragrioh 345.1, Changs No, 1, 15 November 1844; Oppenheim,

" rkermatioml Inw", supm . ard the Llandovery Castle Case olted thereing
"anwl for Courte-lMartial", supra; "Report to the President of United
Statos", 7 Juns 1945, by M¥r, Justice Jagkson, U.S. Chief Counsel for the
Prosaoution of Axis Crimimlity: Extract from Goobbola' "The Air Terror
of our Enemies", fourd in fontnote, page 53, ‘.Militsw'y- Qooupation and the
Rules of the Iaw", by Brnet Froenkel; United States v. Bury, et al,,
opirdon DI, Sepkember 1945 . United States v, Thome, supra: and United
Stutes v. Beok, ot al., opinion DJAWC, Decomber 1948.)

Jugt 1¢4able Homieido: The sooused attempbed $o prove that the lill-
Anga in whinh he mrtialmted wara legal exeoutions. A killing by umvoid-
able necesaity and in discharge of a duby, 45 by one exscuting « oriminal
pursuant to a death ssnbeme, is Justifis®'s, and the acoused is deemed
nat puilty of an illegal killing. Eowever, such killing must be strilotly
in acoordance wi‘ah law and with the Jjudgment and sentense. Likewlse, a
. gantenee or wmrmot that is without puthority ie no defenses Thus, if
thars ie no furiadisation in tha aourk by which the mrmt is issued. it
in no defense, even though the exeeut ioner hrnestly bslisves the warmnt
wmlid, Juatifleation being an affirmtive defense, onoa the killing has
Boor prwrad , the burdan ia an the aneused to prove suah Justification. or
at loast go forward with the ovidence so as o raise n reascbable doubk
in his favor. (Volume I, Two lfth Edition, "Wharton's Criminal Taw",
pigos G867, 770, BYE; DB Amoriean Jurispmidanaa, mgon 228, BR2, 491).

Examization of the enbire rocord Mils to diseloms nny srror or

omission whioh resulted in injustios to the nocused.







