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UNITED ETATES%

Vs E % Case H-I mwﬂchﬂ.u-z
Sebastian SCHMID )

_ REVIEN AND HECQUIEND..TIONS
I, Talil DATA: The accused was tried at Dachau, Germany, during the
perdiod 15-18 September 1947, before a General Military Covernment Court,
po 3 AlD_PARTICULARSS

FIRST CHARGE: Violation of the Laws and Usages of War,

Partioulars: In that Sebastian Schmid, a German national,
did, at or in the vieinity of Dachau, Germany, in or about
October 1939, wrongfully encourage, ald, abet and partici
pate in the killing of appreximately 10 Polish nationals,

inmates of the Dachau Concentration Camp, who were then in

the custody of the then German Reich, the exact names and
numbers of such persons being unknewn,

SHCOND CHARGE: Violation of the Laws and Usages of War,

Farticulars: In that Sebastian Schmid, a German national,

did, at or In the vicinity of Dachau, Germany, in or about

March 1940 wrongfully encourage, sid, abet and partieipate

in the kill of approximately 30 Polish nationals, in-

mates of the Uashau Concentration Camp, who ware then in the custody of
the then German Reich, the exact names and numbers of such

persons belng unknown,

I1I. BMMOLRY OF EVIDENCE: The acoused, a sergeant in the §3, was

ageigned to Dachau Consentration Camp in November 1938, About April 1939
he waa assigned to the comstruction adminlstration as a drlver and
mechanis, The offenses allsged under Charges I and II will hereln-
aftor bo referred to ms Inoidents Noass 1 and 2, respootively,

Ineident Number l4 In September 1939 o group of Polish
mtiornls from Bromberg were brought 4o Dachau as inmates, These
immtes were soverely mistreated. There is evidonce that thes acoused,
among others, beat the inmtes and kicked them, Several of the victims
diad the following day,
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Inoident Number 29 .ehbuut%; fgﬁ a smxll group of intol-

lootunla of Polish matiomn lity arrived at Dachau as inmates, There is
ovidones kit Yho aceusod parblcipatod with moverml other 93 wmen in
exvouting thoss immates by shooting them to death,

Not muoh weight has beon glven to the testimony of Karl Kmmer,
Howevor, 44 dess sorroborabe dhu boasbimony of obher wltnesses in Iy

mitorin]l resposte,

IV, INVIDENCE AND RECOMMENDATIONS:

Bobaatian O0IMID

B tlonnlitys Garman
Aol o3
Oivilian Obatus, Tnlmown
Purby Gtatuse Unlenown
Wilitary Status Wehrmaoht Primte
T ffen 83 Borgeant
Flaat NG Charge I; NG Charge IT
Findingsy G Charge 13 G Charge II
Sentanosi Life imprisomment

Evidenge for Prossoutiony Tho ncoused, a sergeant in the 58 (R 9,

86, B7, 63, 69, 76, 118, 158; P-Ex 6i), wis stationed at Dachau Consone
4put lon Damp during the years 1959 and 1940 (R 7, 9, 25, 31, 86, 45, &6,
69, 768, 91, 113, 163, 1683 P~Ex Bi). His main duties during that time
wors s driver and mechanie for the oonstruction administrmtion (R 9,
46, 48, 66, B7, 69, 717, 81, 114),

Eﬁl‘tqﬂhahar testified that he was an lnmte ot Dachau from IE;E’I' o
1959 and know the aooused (R 158)3 that the acoused cams inte the seourity
pempound during tkﬁf‘h timey that on one cocasion after a Spanish inmate
gsoipad in Japuary 1939, all the immtes were required to astand 1in the
o1l oall square during the entirs night of 23-24 January 1939 (R 158);
tlat he saw the acoused thare that night and saw him beat and kick tha
former mayor of Waerttonbergi and that o fow duys lator, the myor

diod (R 157)e ; ,%{,;E €E0 Yum
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In his® extrajudiclal sworn statement, Schols stated that during
thu poried 1940 to 1942 at Dachan the acoused forood inmitoes to run
with whoelbarrows full ef building materinl for 300 to 400 mutersy
tlnt ho beat thom if they wore not able to do ity that on one oceasion
%ho wooused beat a Polish inmte in the ribs with his pistol butt; and
that ho sometimes mistreatod the inmates by hanging them from a pole
(R 158; P-Bx 64).

Holsapfol testified that at Dachau in March or April 1842 she enw
the nocused beat an inmate with his flete until the vietim fell down,

The immatoe was then pubt on o cart and taken awmy (R 152),

Insidont lumber 1, Weber talatifiud that he was an inmte in Dachan
from January 1985 to April 1946 (R 23); that he worked in the carponter
shiops that in Beptomber 1939 they mude 80 to 70 coffins and delivered
thom o tho bunkerjy that the coffins wore unloaded in front of the
burker (R 24); and tmt ho kelped oarry some of the coffins into the
tunker courtyards The accused wus standing there near the bodies of
four irmates, The boedies wers in oivilian slothing, The victims had
bYoon boaten and the bodies wero soversd with bloody The witness assumed
thoy were desd beocmuse thelr eyes wore open and looked glassy and he also
assumed thoy were Polish baosuse two days prior to that time Polish
inmtos wearing civilinn elothes tad been brought inte the ocamp,

Tnmates genorally wore atriped olothes (R 25).

Habel toetified that he was oonfined in Dachau during the years
1936 to 1943) that while he wae there he was a olerk in the politieal
dopartmont and was allowed to go into the protective custody camp where
the inmites were confined; that in Sepbember 1939 the flrst tmnaport
of mo-culled snipers from Bromberg urrived at Dachauj and that thase
dnmtos recoived ospecially brutal treatment which left an impression
on him (R 29)s These inm%es wore foroed o stand for days 1n the roll
call sduara with their arms raised whils they wore kicked and beaten by

tho 88 men who wore puarding them, The nistreatment win so severo Hha
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the viotims died as a result of the mistreatment (R 29, 30)s Ths witness
heard nbout tholr death from the dispensary. The inm’r;ns wore Polish
givilians and iraemuoh as thoy woro in the firet transport to arrive
during the war, the 88 men evidently wanted %o show their courage by
minbruating then (R 30, 81), The acoused me Jmown as a beater at Dachau
and his "spocialty" wis to kiok immtes in the abdomen so thay foll %o the
ground unconscious. Habel further testified that he saw the acoused go
among the Polish inmtes of this transport "like mving md"j and that on
soveral oocaglons during the day in question the acoused kicked some of
theso inmates in the abdomen, causing the victims o fall to the ground
unoonso jous (R 31),

Durner testified that he wms confined in Dachau from June 1937 to
April 1846 that in the middle of September 1939 botwoen g0 and To Polish
ratiomls were brought to Dachau (R %6, 37): and that these inmates were
sivilinn inbtsllecturls who had been arrested prosumbly because they wora
snipsra, At that time tho witness was o block slerk, The inmates were
roquired to hold thelr hands over their heads, but when the srms of some
of them got tired thoy dropped them, Tho acousod apd other 33 men then
kioked thom (R 87, 43), Durner also saw tho acoused bout the viotima
with his fists. These inmbos had to stand nesr the guard house for o
Pow hours and were then taken to tho roll onll square whore they stood
for several hours, That night thoy wero taken to the laundry and the
next morning sach of these vietims had to take his own ooffin to a
plaoce behind the bunker, The camp commander thon apparsntly refused to
havey them exvouted, A few of theso inmtes romined in Dachau and gomo
were 8ont to Oamp Buchomweld, Durner saw five %o soven oorpsos behind
the hunker at that time, but ho did not know what saused the deaths
(R 38) :

gokaoffor testifiod that the truck which was driven by the acoused
at Daghau vas firet driven by the acoused between the 15th and 20th of
Sopbumbor 1539 and that tho inciderd with the Poles waa five or six
dnya before that (R 45, 46). | ME‘.?G VHWN
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Karl Kramer tostified that he was confined in Dachau during the
yoara 1935 to 1043; that in Septombor 1829 a group of Polish matiomla
wore Brought feam Bramhorgs: that he was told by the 83 that they woro
anipors and had been captured near Brombergs that thoy wore oalled snipers
by the 38 and sovordly mistreateds and that ho was later told by eoms
polinh irgmbos thak khose viotims were mot shipers (R 7, 8, 20)s For
about two days tne inmates were forsed to walk up and down in fronk of
gho roll oall square with thoir arms mised (R 8, 8)s The nooused and
sbhore Boat thesa inmten with their rifle butts until mny of the viotimas
sollipsod, This treatment was unusual ot Camp Daohau at that time (B 10).
Abtout 10 inmtos died from these beatings (R 10, 11) ¢ Eramer furthor
boptified that ho wam hlonk olerk when this happened and knew they diedy
that ho wms in the immedisto vioinity and able to nbsorve gverybhings and
that the scoused kicked some of these inmtes until they oollapsed (R 11,
12).

noident Number 2+ In the spring of 1940, Waber wis confined in

tha bupker (R 25, 26), Iate one aftorroon samstime betwoon 10 and 15
My 1040 he heawd shocking. Thare w-:;ra ainzle shote and barsts of ahots,
He asaumed they came from the bunker (R 28),

Habel testifisd thot in the spring of 1940 a Polish transport
arrived (R 31, 32)s The imetoes on this transport wore shot, Habel saw
thoso 30 to 40 inmmtes taken to the bunker apd then members of the 83,
fnoluding the accused, marohed into the bunker wearing helmots and
varrying riflon, The witnaas tharn heard shooting, He 434 not see theso
inmates agin (R 32),

Durnor testified that in the spring of 1940 a transport of about
80 Poldsh mationals aerived nt Dochaul that these inmates wore sevorely
beaten and several bodies wero on the roll oall square; and that he
Hapd shooting in the bunkor ot that time, but he doss not know who did
Uhu ohooting, who was ahot, or tha mason for the shooting (R 38, 39),

Kapsbarger toatified he heard thnt mume Poles wore pxecuted at

Daohau in the spring of 1940 (R 52, B4)e | ‘5:2&”“ WE‘I
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arl Kramor tostified that in the spring of 1940 about 58 Folish
intollsctuals wrrived ut Dichau as inmates; that he wus olerk of blook
0% ot that time: and that he received word that 16 inmates from that
tlook were to be brought immedistely tn the dispensary room where the
waluibles were kept and the olerk of bloock 21 was to bring 20 inmtes
(1 13), /These 38 inmibes were apparsutly the Pollsh intelleotunls
above me_ntinned.j At the dispsnsary he heard that the 58 Foleas were
%o be shot, Aboub 2000 hours thas night a Polish inmate mamed Janowski,
another inmato and this witneas wemt to the attle of the laundry, Emmer
eaw the 36 Polish irmtes chased out of the bunker, completely undroassed,
and shob to death (R 14)e Tho acoused wis one of the men on the exsoution
detnil nnd he saw tho accused fire at the immtes (R 14, 21, 22), Kmmor
gaw most of the bodies but not ull of themy The cremtory capo told him
all of the bodies wers brought to the eremutory that night (R 14, 15).
Kramer further bestified thit the uwocused wore a helmat the night of %he
shooting (R 18)

Fvidence for Defense: The acouged teatified that he did not kiek or

beat an inmete untll he had to be oarried awy on o wheelbarrow (R 139);
that ho never made imnmaites double time with a wheelbarrow full of mterial
for 300 or 400 metersy that he never beat a Polish inmate in hie ribs

with a rifle bukts that he never arranged to have immates suspended from
a pole booauss they had not worked satisfactorily; that he never beat a
Tuxembourg inmite and kioked him in the stemachy - that in Janua ry

1030 he was not present at a roll enll which lasted dan entirs nights

and that he wee not present at thut time and beat lnmates (R 140}« The
aosuged was tmunaforred to Berlin in June 1941 and never raturned to
Diokan (R 118) 4

Inoident Number 1, Sehaefer toatifiod that he was an inmate in

Dashau from April 1957 to November 1942 (R 44); ttat he worked in the
‘sonatruction office whore the aocoused workod as a driver from July 1839

to March 1941 (B, 44, 45)3 that he saw the mistreatment of the Poles in

Beptumbor 1939 for a memont but did not seo the ascused thore (R 4¢ mHEU YeyN T
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and that the aceused ecould not go into the inmate compound (R 47),

Hestle testified that he wos the oonstrustion leador bullding
mrages at Dachau; that tho accused was with him (R 65) during office
hours (R 59)3 that tho acoused could not go into the inmto oompound
(R 81)3 and that he henrd the acoused was at Duchau unmbil the fall of
1941 (B 50)a

Piorkowekl testified that he ma,"zg:fnndmr of Dachau in September
19393 that the wecused vas transforred to the constructinn minagemont
ae a driver in the summer of 1939 (R 90, 91)1 and that he remined there
ng & Aydver until the middle of 1841, Piorkowskl further testifled that
the socused gould not get Inside the inmite cump without a specilal pass
from the protective sustody camp leader (R 92); trat in September 1939 a
transport of Polish partisan snipers arrived; thnt they wers to be execu-
ted but he interfered; that they ware brought in by the Gestapo und
police and turned over to the political department, which was o brmmnoh
of thy Gostapo office in Munioh (R 93)3 that the sooused wae not a member
of the blosk personnel ot that time (R 94); that the nooused had no pase
to go in and out of the protective cuastody camp (R 100, 101); that the roll
eall gquars ws inside of the protective ocustody camp (R 102) 3 and that
nene of these Polish inmatos died (R 104), This witness is under sontence
of death for hie participation in the Duchuu Concentrmtion Camp magse
atroeity (United Statea v, Piorkewski, ot al,, Case No, 000-60~2~23)

(& 98). :

The aocused testified that he never had an opportunity te got into
tho inmate compound (R 117) 3 that he never know that a Polish transport
arrived in September 1939; that he never hit any inmates (R 118); and that
the Tirst time he was in the inmte compound was in Mareh or April 1841
(R 118), Tho scoused further testified tmt he nover received any erder
to mistroat the Polish snipere (R 154); and that he nover beat an irmate
 involving his fMalling to the ground undf}&:sking him until ho was unconscious,

Lisa Sohmid, wifu of the acousod (R 76), testiflod that the docused

tdek hor to Ossonshausen, Germany, on 15 September 1989, and did nof ‘;r??rf[ B0 YUY T
7 cLasiLows




return to Dashau until the following Monday (R 78, 79), Lisan Schmid and

Hang Bohmid, brother of the sooused, testified that the ancused went to
fesanebanear on 20 Raphemhar 1989 with o treoal whish ha had basn ropaie-
inge That was the firet time he md driven it (R 69, 70, 80, 88), Hans
Bohmid testifiod that the acoused was with him on Saturday and Sunday
following 20 Roptombar 1080 (R 46, 70, 71, Rly Nafe 1),

Inpident Number 2. The aocoused Yestifled thait he wae never in tho

bunksr during 1940 (R 118, 119) s that he never served on an expoution

ghootings Asbaily that ha nerar wnra a ataal halmah in aamp (R '14ﬂ:|j ATl
that he never fired a rifle while on duby at Dashau afber 1939 (R 144),

Sufficienoy of Evidence: The svidenoe as %o Charge II 18 insufficient

to suppork @ Pindinge of guilty, Thers 1z no satisfoetory proof khat the
pocused partioipated in the killing as charged nor is it shown that he
agsnulted the victims involved, The evidence under Chlarge I 18 insuffil-
sdent ko suppsrt a Pindings nf gnilty af parkinipating in tha ¥4114ng af 10
Polish matiomals, However, 1t is proved that the acoused wrongfully
agsaulted Polish mtiomls by kioking and beating, whioh mesault is
noosasarily ineluded in tha afPansa alleged in Charge T, It ia shown
that tho beatings were severs, Tho evidense under Charge I is suffleisnt
to support o findings of puilty of wrongfully sssaulting Polish matiomlsa
The sontones impomed 1s disproportiorate to this provod offenss.

Potitiongs A Petition for Review was filed by Dr, Camillo Peyror
Angormnn, special dofense counsel, 24 September 1947, No Potitions for
01 émonsy woro flled.

hocommondation: That the findings as to Charge II bo disapproveds

that only so much of tho findings as to Charge 1 bw approved ae involves
a findings of guilty of wrongfully assaulbing Pnliah mtinmley and that
the sentense be approved, but redused o imprisomment for 10 years,
sopmonoing 856 hugust 1945,

Ve QUEITIONG OF TAW

Juprigdictions A quostion not mised during the trial, bub whileh |
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discussion, 1s whother the Court had jurisdiction of the offensee im o
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as thoy wero committed prior to the entry of the United States into World
Tiar II against Gormany,

A wvalidly oconatituted court of an independent state derives its
powsy from the state, A state is independent of all cther states in
tho exoroise of its judieial power, axcopt whero restricted by the law of
nations (8,8, Lotus, France v, Turkey, 2 Hudsor World Court Teports 25),
Conoerning punishmont for a ordme of the type inwolved in the lnstant
sago, it has boon stated that tho sovereign power of a stato extends "to
the punishment of pimoy and othor offunses against the common law of
mitions, by whomsoavor and whoresoover sommitbed" (Mheaton's "Intermtioml
Iaw", Sixth Edition, Volume I, page 269), Keoognition of this sovereign
powar is contained in the provislon of the Constitution of the Tnited Stutos
whioh eonfers upon Congross power "to define and punish offenses againat
the law of mations" (Wintkrop, "Military Iaws and Precedents", Seoond
Bdition, deprint 1920, pugo BB1).

Any violation of the law of mations enoreaches upon and Injures the
intorosts of nll sovoroign states. Whother tho power to punish for such
orimes will be exercised in a partioulir case is o matbor rosting within
the disoretion of a state, Bowever, it is axiomatio that & state, adhore
ing 4o the law of war whioh forms a part of the law of mtions, ia inter-
asted in the preservation and the enforeement thoreaf, This is true,
irrespactive of whon or where the orime was commltted, the balligeronoy
stabus or non-belligerency status of the punishing powsr, 0¥ the mtion=
ality of the viotims, ("Universality of Jurisdistion Over War Orimes", by
Oowles, Califernia Inw Heview, Volume XKXIII, June 1845, No, 2, pagen 177~
#2183 "aw Reports of Trinls of War Criminals", by United Mations Whr
Crimes Commisgion, 1847, Hereim fter reforred to as "Iaw Reports®
Volume I, pages 41, 42, 43, 1033 United States v, Klein, ot nl.,

Fadamar Marder Fastory Cuse, opinion DJAWD, Fobruary 1946; United Staton
7. Woiss. ot als, Dachau Conpontrmtion Camp Case, opinion DJAWC, Mareh

1946 United Btates v, Jsoker, ot al., Flossenburg Corsentration Qe g

,?‘s—azz i
Case, opinion DJIAWC, May 1947; United States ve Brust, opinion DJAWC &/ UWEI
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Septiember 1947 and United States v. Otto, opinion DJAWD, July 1847,)
A British court eltting in Bingapore tried Tomono Shimie of the Japunese
nrmy and sentenced him to death by hanging for 11legnlly killing American

prisoners of war at Saigon, French Indo-China {law Reports, Volume II,

page 128.) It ig clear that tiho Court had Jurisdietion of tho paerson of the
agcugod and of thoe mf:gm:t matter,

Evidenoe as to spendent Illegil Actss As appears horein at the
outsel of the evidence for the prosecution, the record contains evidence

ag to the commission of cerbain illegal acts not covered by the allopa-
tions, Thua tho question 15 milsed as to the legl signifisanco of the
admission of svidence as to the commisslon by the accused of suoh inde=-
pondont illopal note,

Soation H=354.4, Title 5, "Loml and Poml Administration" of "Mili-
tary Govornment Regulations," published by Office of Wilitary Government
for Germuny (U8), 27 March 1947, providos that "ull evidense which will
aid in determining the truth will be admitted." OSubpamgraph a, Section
270, "lanml for Trinl of War Crimes and Related Cases," 16 July 1946, as
amended , provides thut o war orimes tribuwnml my admit any ovidence whioh
{n its opinlon his probative wmlus, Subpampgmph c(2) of said Section
270 prevides that a war orimes tribumal may admit any ovidenos belioved
to ho of protative waluo or, to apply a similer test, ovidence which
would bo helpful in arriving at a true finding,

The Btaff Judge Advocate, Headgquwirters, United Stotes Foroes in
Augtria, dn his roviow of & war orimes oase, United States v, Karolyi,
ot al,, Came No, 5-100, September 1946, trisd by a military commisaion
appointed by that headquirters, statod with regard to evidence concorning
Indopondont orimes ocommitted by the ncoused, that it could be disregarded

only in the svent that thers is sufficlont admissible evidence to sustain

the findings as %o tho crime chirged, Ho furbhor statod that tho sone
tonges involved in thut ecape should not be disupproved merely becsuse of

the admission of evidencs relating to soparate indvpendent erimes, if

there is sufficient sevidonco, exnlusive of that relating to such indu-

pendent orimes, to sustain the findings ss to the crime ourged. Th 4%2{[ EIE VUV T
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Judge sdvoocate cited in his review, in support of his position, P -
graph 8Thb, page 74, "lamual for Courts-Martinl, U,8, Army," 1028, whish
prrngraph is besod upon Lrtisls of Whar 37,

4 like rule is ocontained in the regulationa spesifically applicable
to Military Governmont Courts:

"Mho presocdinge ahall neb bo irmvalddatud, nor &y

findings or sontonce disupproved, for arny error or

omission, toohnical or otherwise occouring (sin) in sush

procoedings, unless in the opinion of tho Reviowing

Authority, after an exmmination of tho vntire rocord, it

shall appear that the error or omission has resulted in

injustico 4o tho ascouscd,l

(Ssotion 5-338, Title 5, supra,)

In view of the foregoing, the admission of the gvidense as to the
soparabo indopondont erimes doos neby in and of dtoolfy cvneb fhulu
prounds for disapproving the notions of the Oourt,

Bmmination of the entire record fhils to diselosg any error or
amigaleon dn the sonduct of dho trdal whioh resulted in iujusblice Lo Ghe
nocussd,

VI, CONCLUSIONZ:

1, It 45 recommended bhabt the findings as Lo Clurge 1T Lu Qloue
pproved; that only so muoh of the findings as to Oharge 1 be approved as
involves o findings of puilty of wrongfully asssulting Polish natiomalsg
and that the sentence be approved, but reduced to imprisomment for 10
yeare, cormpneing 25 August 1945,

%s Logl Formas Nos, 13 and 16 to accomplish this result are

atbached harebo, should 14 meob wilh approvals

FLOYD M, LUNDBERG
Mo Jor Jiu
Fosl Trlol Brauuh

lavring oxamined the record of trial, I sonour, this
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