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Jooial RIMWILE

1. DRIap DaTa: The accused was triad at Dachasu, Germany, during tho

period 9-15 Baptember 1947, hefers & Gaonarsl Military Govermment Court,

[Lieutenant Colondl Bdward ¥,B, Walket wes a lepally trained membery/

II, CHARGHS AND PARDICULaRS:
FIRST CHARGE: Violatlon of tho Iawe and Useges of War,

Partioulars: In that Josef FEMMELR, » GormAn nationsl scting
in pursntnes of & common feeign to commlt the actes hersinarter
alleged, and as individuel aiding in the overation of the Dachau
Coneantration Camp end sampn avheidiary thavats, 444, At a» in
the viglnity of DACBAU and L-JDSHERG, Germany, betwsen about 1
Junuary 1942 and sbout 29 April 1945, willfully, delibverately,
and wrongfully encourage, aid, abot, and participate in the sub-
Jeetion of elvilian nationale of sAations then at war with the
then Cermen Heleh to eruslties and mistrostment, ineluding
killings, beetings, torturea, dtarvation, Ahuaas and indig-
nities, the exact nZme and mumbers of suech civilian natiosnale
being unknown but agirogating many thousands who woro then and
thure in the custody of the Gurmen Reich in exercise of bellig-
grent control,

SHCORT CHARGE: Violation of the Iaws and Unsges of War.

Particulars: In that Joeef HUMEBLE, a Gorman netional scting
in pursuance of & commen design to commit the acts hereinafter
alleged, aod oe individual aiding in the operstion of the Dachau
Concantrotion Camp snd campe subsidiary thereto, did 2t or in
the wieinlty of DaDHAT and TANDAERRG, CGarmany, hatwsan Abmrk 1
Jempry 1942 and about 29 April 1945, wilifully, delibevately
and wrongfully oncourige, aid, abet and participats in the sub-
Jection of memberas of the armed forcea of netlons then 2t war
with the then Gormen Releh, who were then and there surrendorod
and unfrmed prisoners of war in tho custody of the then German
Holeh. to erualtine and miatreatmont, dnalunding F1111nge , baat—
ings, torturee, starvation, abusce and indignities, the exaoct
nzmes And numbers of such prisonors of war being unknown, but
egsregating many hundreds.

THIRD CHafGS: Violation of the Laws and Ussges of War,

Particularat In thet Josef REMMEIE, e German natiope]l did at
or in the vieinity of DA0HATU, Gormany in ¢r sbout Detoder 1939,
wrongfully encoursys, aid, shot and partieinste in the killing
of three unknown (Ozechoslovekisn nationcle, inmetes of the
Dechau Concontration Camp, who were then in the custody of the
















an extell whip near the guardhouse while they were awaiting interroszation.
The neensad wiokod some ss asversly thoy wore not able to get up frow U
mround (3 91, 92, 94-06).

4 sovonto witnese, a former Gormen inmete, testified thet when & trang—
port arrivad fram Oroscs Jseen in tho eprins of 1948 the scoused saus Lo tha
bath houeo whore tho inmates were being issuad eclothing and beat risht and
laft with his fiste, kicking thoss who fell down (R 69, 70). an eighth
witneas, a Garran dnmeto of Doshaw, tostifisd that in Juouary 1948 Lhe
accused hit Mdn in the faee and kicked him down & stairvay, csusinz fractured
ribn (R 126~128)s In 1943 the nccussd slapped, beat and kisked innatos
whon thay raportad for edale enll (4L 128, 120).

a ninth witness, & former Gorman inmnte, testified that in Janusry or
Fobruary 1942 he saw ths sccused beat and kick two Russidns ao saveraly that
ana of them whe wae kicdksd in tho etsmach had to bo teken to the howpliml
(2 141, 148), 4 tonth witness, ales & German innete as Dachau, saw the
sooused in 1942 beat inmetes mnd kiock then eo govoraly that some were loft
lying on tho sround and had to bo picked up and cmrried to the hospital
(R 134, 185).

4 defonse witnees testifled, and the 2ccused botlh testified and statsd
in & Rtatemont, that ho wie prosont at the hanglos of Lwo Poles, the rirss
hanging beledng place in & small woods noar Aungsburg, Germany, in lats
spring of 1841 and tho second hangins teleing place near Wildenbur:,
Barmany, 4y the oummor of 1043, The accuecd wae prescub sotilnge = A
fuard of two inmates from Dachau, one of whorm asted as hangman (H 8, 168-
170, 217-319)s The accused mdmfttod in his testinony that he sorved at
Danhan fonceateation Oamp from 1934 4> July 1942, Bxcepl Lo s Tew mbeences
of short duration (L 199, 200-206), Ho adritted thaet he Blapped and kicked
8 fow inmates (R 219),




whon the three Ozeshs were asgiznod this detail by the accused who wis
1abor esrvics lesder &t the time, It appeared to the witnesa ta be o
pre-arranzed plan to do away with the thros vietims (R 113-117).

The accusod sdmitted that he wes present in Dachau during the tine
alls-ed in the partieulars under Oharge III (R 201, 202).

Inpifont Wo. 4. The neoured both teetified mnd stzted in hie
Statemente thet he gave the order to fire &t two executions, the firat in
October or November 1941 and the second later im the winter of 1941-1942,
Tarty Bumaiona were sbot on the first occasion and 97 on the sccond, Tha
Aupeisne were brought to the shooting place in cars (apparently railway
sers) by Gosteps (State Secret Poliee) or COriminel Police (%RIPO) o Soime
thing wnn reed to the vistima, but the mecused &id not lmow whether it whe
dn order or sentence, as tho lengusse used was Ruseisn (i 7, 8, 220-323;
Piix & p. 6, P-Ex 44 p. 1). '

Yiridenmen for Defanaet

me sim. Ore witneds, & German inmate of Dachau in 1939~

1940, testifiod that he eaw the accuscd slep mnd beat inmatos, but he a4t so
rothar than raport them to higher hesAcuarters where & more ssvere punish-
ment would have been adjudged (R 184), The accused made roll calls ag
ghort =8 possitle and arrenged for sick innates to report Lireetly to the
¢dmpenaary, foinz awey with eiok ealls on the roll call squars (2 185).
A geoon’ witnoss, & former Gorman inmate from 1984 to 1945, testified thet
ke ssw tho acoused slap snd lclok inmates Wt not so severely as to serious—
1y dnjura tham (5 181, 162, 154). 4 third witness, & former inmate,
teatifiod that ho wes presont at the hanging of & Polish inmste in the
gunmor of 19-'—_2. The Polo wee said to have conmmitted rape, The awcused
win prosent ng n guard of tha immate from Duchau who nerformed the hanging
ané the mecused took mo other part in'ths hasging (L 166-170), He further

satified thet he worked in the dispensary and hed personal knowledze that
‘® dastar wes alwagm prasant and salectod the inmates for "imvelld trens—
perts" (R 170, 171, 175), [Dhe firet vrosecution witness admitted that ho

never actuslly saw the Beoused ot an exscution (7 20) .










2oy offensss commitbed gubsequent to 1te snbry Into & wase oo o
1 +ies]l =nslysis of the charsater af judicial powoT af a soverslign
absto sompel such reatrietlon.

1t is axlomatic that & soversign atate adnering to the Imws and
usspas of war is, B fartlord, intereated in their preservation and henoo
their enfarsoncnts The power to TY end o panish violators thereof
jg & necoBaAry inoident of this interest. Any war orlag, whondveT a0
{ttad, sonatliutes Bu fnvadion of the tnterest of the anvaralan.

Whe ther aweh pOWer w111 be oxorcised in & partiloular oaed 1g o matter
rop bl within the diserstion of the goveralgn. i0 thule imstansc, tha
tnd bed Stebes has eloshod to 1Y tha socusod.

While tho existencs .f & stato of wer 18 & naoessary condibion orect=
dent to tho existence af & "wer apipeh, it 18 7ot B Sipe qum nen af juris-
diption of en independent gtete to try 2nd to punish an offenas acainst
vho lays mnd oustoms of wer, That power gtems from the goveraign charac—
tor of 2n infdependant atata, Thernfore, {4 reste on a bnele spavd from
the sctusl sartieipation in warfore 68 & wolligerent, Thatv 14 48 not &
bolligerant is logleally anirortant 9 ke juriallint-inn sf & aovareign
gtabu, By the samp tokom, & nousrel netien, sscuring ghyeienl ana bty
of & yar orimingl, wonld have jurisdiction ta try and 0 sunieh him £or the
commnlesion of & wWar arimo, Timo of entry of the sovarelgi stats inbo wAr=
fore is sametorial to judicial nower 5f tho siate oves the offense, Tur-
thernore, providing the offense charged is 8 WAT orime, the time af
ananiagisn of the offense ls nulither pausatbive nor Apterninative of vhe
axigtonca of the jurisdiction of & soveralgm stote's LISy oone b t—
tod courts OVer olther the nffense 97 the osffenders. The faot that tho
eopuued miy have sonmd tted the sffense prior bo the entry of the Unitod
SBfotay lnbo whI with Germany Aoes not bar the United Stages from Jurdin-
dietion to try and ko punieh ih; aocused for the offonees charged.

Purticlpetion in ympfare nocontuabes the primiry interost of the
independent stata i 4ho enforsement of fhe lawe and oustous of WEE and
doos, in most ingtEnces, gtrangly indnce the atate to axorcise its Jjurie-
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1y becsuse of the admission of evidence relating o separate Indenen~
dent crimee, if there 4s sufficient evidence, exclusive of that relat—
in; to suck independent orinmecs, $4 sustaln the findinge =g tn tha. arfirma
ghargol, The Judge advnceta cited in hie review, in support of hig pO=
pitisn, paragresh B7h, page 74, Mianual for Courte~iBrsiel, U. S. srop,”
1986, which pararrasi: 1s Bascd up n «rtisle of War 27,

A 11ks vile i eontained in tbe regulations specifically apnlieable
to Militery Governnent Oourts:

“Tho procesdinge shall nnt be dinvalidated, nor any Tinding

ny sentence \isepuroved, for Bny error or omissisn, tochni-

enl oy stherwiss ~ecuring feie/ in such proewedings, unless

in tho opinisn of the Heviewing suthority, after ma examin-

atisn of the entire reecord, it shall appesr that ths error

ar omlssion has rosulted in injustice t7 the ecoussd,"

(Bloblon 5080, Title B, supra,)

In view of the foregning, the admiesiom of the syidance as %0 tha
sopsrete indepentent erines does not, in and of iteelf, constitute
prowids for dlespproving the netisne of the Oourt,

B, Aininlatretive Determination of Guilt, Shootinge: Tha svifenco
in sup ort of Ineilent Wo, 4 discloses that the sooused pertieipated in the
shiooting of 40 Duseisne on ono oesnadon and 97 6n & esesnd aseasinn in tha
winger of 1941-19<2, The accused asserta” that the victims were Hugsimn
“pariiam" A5/ not prisoners of war, He further asserted these "peri-
jgene? were sentenced te dcoth for satincks on Gurann seldlors And btrang-
ports anl that something was read to them in the Ruseian language which he
eaguned to be an orfer or @ontonoe,

While under internstlonsl law o pordon whe Hos boen found pailty of
soting ne a gpy or of having commltted a war erime may be legslly oXocu~
tod, the exesution must be praseded by & proper trisl end sentenca by &
logelly coustitubed courbt, Morosror, the Oonove Contyrontlow spanifiand 1y
prekibits momsures of reprisel scainet prisonors of wer (Volume II, Oppen-
hoim, "Intornational lLaw," Sixth Ddition, paces 381, 466, +67; Artlele 30,
Aunox be Higuo Oonvention Hn, IV =f 18 Osscbor 1007} and Artielc 2 of the

Geneve (Brisoncre of Wnr) Osnvention of 237 July 1829, both set forth in

T 27-251, War Department, Us S. army, "Troaties Goveminz Lend Warfare,"




7 Junuary 19443 Volume 2, Whoaton's "International Law," Seventh Tdition,
pazes 830, 240; and Volume I, page 31, "Law Repnrts of Triale of War
Cricinsle,” by the United Natinne War Urimes Gommission, hersinafter
roforred to as "Law Hoporte"). [The United Natione War Orimes Commission
in sommenting wpon the British &lmelo Osas stated ss followss

"Ihe rule of l8w on which the feoisiom 0r the Military Oourt

ig baeed is, therefore, the rule that it is a war erime to kill

a captured momber of the oppoeing armod forces or a sivilian

inhabitent of ocoupled territory, suspect of esplonage or war

tressun, ualess their guilt bas boen eetabllshed by & eourt

of lew! (Lew Leporte, Volumo I, poge 44).

It s irreleveant that the exeoutions may have been legitimate in the

oyes of Germén jurists and that no violation of domestic law resulted

(Isw Raports, Voalume I, pege 54), Similarly, it is stated in "Internat-
' ional Military Tribunal, Huremberg," Volume I, nage 2333

"On tho other hand the wery essence of the Charter is that in-
diwiduale have international dutios whiechs transeend the no-
tdonal sbligotions of cbedience imposed by the individual state,
Hs who viclates the l&ws of war oannot ObIAIN iMmmunity while
acting 4in pursuance of the authority of the state if the state
in suthorizing notlon moves outeide ite competence under in-
tornational law."

Regardless of the preceding considerations, tho defenso failed %o moot
ite burden of going forward with the evidence to establish that the kill-
ings were justifiabls. While not applieable as such tn war orimes trisls,
the rule ag to affirmmtive defonses in homicide cases in J!.me._:.'_iua.n manicipal

. eriminal 1law hae %cen statad 4e follewn:

"Gonerally, in erininal omees B8s in civil cmecs the burden of
proving affirmative lofonses rests upon the defendant at all
timos, Accordingly, after the state hee made out ite cess by
evitones, in & prosecubion for homicide, the accused must
sarumc the burden of establishing cireunstances of Justifica-
tion, excuseo, or mitization. The prosccutinn being entitled
to the %benufit of tho prosumption of an iantent to take life,
whore & perseon has boon killed by the inflietion of & wound or
by somo othor means caleulated to produse death, the accused
muet egsumo the burden of proving that there wae no intent o
talco 1ife or that the killing wne justifiable or excusable, nr,
atb loast, of reilsing & ressonsable doubt in his favor. 1In
prder for the sccused to overesme the inference or prosumpt-
ion of malice arieing from proof of the intentionsl use of a
dondly weapon in ecommltting & Homleids, he suet prove olroun~
stances of extenuntion or exeuss, unless svah facts arpeir 1n
bhe ovidense produded by the prosecution. It is generally
sgrood that the acoused 1s not under any obligation to intro-
duce evidence 4o show sltigetisn, justifloation, or excuse

if the proof on the part of tha progecution ehows it
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Xillings by varicus methods were numepous And Were coumon OGCUNR-
onceu, 1t 4s gquite improbable that anyond who had been in the camp B8
long as the accusad could nave believed thag the k4llings wore leglti~
mite. It must heve been apparent to the acgused that the entire oper-
atison was contrary to univorsally ascopted standards of hupan gonduct.
Unfer such oircumstances, it 1s all the more appropriste that the bar-
don Be on the defense to go forward with the evdence to cetablish that
tho shootings were Justifiable.

Thus, it sypears (1) that the shootings wore {11egal evon if pre-
coded by &n administrative determination of guilt; (2) that the dofonso
¢ailod to moet ite burden of going forward with the evidence to optab—
1igh thAt such shootings were legal; and (8) that the eccused 4id not
velieve thoy were legal,

4, Absenge of & Iaw Mambor: During tho fivet day of tle trial of
this cnso, there was no momber of the Oourt who had legal treining, At
the beginning of the gecond day of the trial, an officer with legal trein-
Lng qualified and wos seatod as & mamber of the Gm::'t.. he having previous—
1y reed the record of proceedinge of the firet day of the trial as pro—
goribed by the applicable procedure (Boction 120, "Manual for Trial of
War Orimes Tasss,” 156 July 1946, as aponded). There wes no objection
by the accused or hie counsel, and it cannot be said that any injustice
rasulted to thg accused, '

6. Application of Parent Casei With rospeot to Charges I en? II,
¥he Deurt wae reguired to teke cognisance of the decision rendered in tho
Pmre;nt Omso, inoluding the findings of the Dourt therein, that the mass
atrocity operetion was erininal in nature and that the participants therein,
seting in pursusnco of & otmuon dosizn, subjected persons tO ¥illings, beat—
ings, tortures, ott., and was warranted in inferring that those shown 0
heira pa.r'tinipu.teft lmew of the crimine] natire thereof (Letter, Hondquartors,
United States Forces, Buropean Theater, file AG 000,5 JAG-AGO, subjeot:
Wppinl of War Orimes Ceacs," 14 October 1946, and the Papent Case). The
accused wae shown to huve pertieipated in the mnas atroeity, and the Oourt
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