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5 THIAL DATA: The acoused was tried at Daohau, Germany, on
26 September 1947, before a Oenersl Military Govwernoment Crurts

11, CHAGGE AND PARIICULARS:
CHARGE: Violetlon of the Laws and Usages of War.

Particulara: In thet Faul THEMMEL, German
nationals or perscns seting with German unstlonsls,
poting in purauance of a common deglgn te subject
the persong hereinafter described to killiings,
beatings, tortures, starvation, abuses, and indlge
nities, did, at or in the vieinity of the NMau-
thausen Concentratlion Camp, at Castle Harthelnm

and st or in the vieinity of the kauthausen Sub-

Camps, ineluding but net limited te Ebensee, Grog-
Raming, Gunskirchen, Gupen, Hinterbruehl, Lambach,
Lin%, Loiblpass, Melk, Sohwechat, 3t., Georgen, bLL.
Lambrecht, 8t, Valentin, Steyr, Vienna, Uilensr-
Heudorf, all in Adustrils, at various and sundry
times between Jenuary 1, 1942 and May 5, 1645,
wrongfully enoourage, aid, abet, and participate

in the gubjection of Poles, f'renchmen, Greeks,
Jugoslave, Citiszens of tha Soviet Union, Norwegianam,
Dunoa, Belgimne, Citisens of the Netherlends, Citi-
gens of the Grand Duehy of Luxembeurg, Turks,
British Subjeots, stateless persons, Osechs, Chinese,
fitdwanm of tha United Stutes of Amardecs, snd othur
non=Germar nationala who were then and there 1ln the
eustody of the then German Heich, snd members of
the urmed foroea of natione then at war with the
then German Rediech, who were then and thure surren-
dersd and unarmed prisoners of war'in the custody
of the then German Relch, to killings, bentings,
terturep, starvation, ashuses and tndignitisa, tha
sxaot nemes and numbers of guch persons being un-
known, but aggregating thoussads,

III. SULMARY OF EVIDENCE: The secused, an B8 scrgeant st Meus
thausen Uoncentration Camp nnd ot Wienor-leustadt, one of its
subeanph, for aunaiduraglu porieds of time betwaen the dotus
s6lleged, was shown to hove participated aubstantislly in the

linuthcusen Conesntrotion Camp mags atrogity. There le also
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svidence that he wns responsible for the illegnl killing of

certain inmates., Prosecution's P-Ex & (R B) ia n certillud copy
of the oharge, perticularsg, findings, end sentences in thu
parent Msuthausen Ooncontration Camp Oage (United Stntes v.

Altfuldisah, at ol., N0 =80=5, opindion RDJAWE, Februnry 19;&??

heréinafter referred to as the "Poprent Cosul; see Suction ¥,

post.
IV, EVIDENGE AbD _RLOOMUEWDATIONS:
Euul IREMWEL
Hationallty: duatrisn
hget g
Civilign Statuss - Brieklavaur
Party Staotus: Member Nezd porty sinee 1938
Militory Stotus: : Sergennt Wweffon 53
Plen ‘ - ! NG
Findingss . .G
Gentancel tﬂeuth by hanging

Byidopcy_for Erosupullont Aftor sorving from § Fobruary

1942 to Augusb 1944 is Mautheudun fonsuntrantion Domp, thoe acs
suged was nssigned to subcamp hicnor-Houstndt, Auairia, =8 roll
ssll lsader (R 9, 10, 22, 30, 38, 47; P-Bx 7o), whire bhoe remnincd
until the end of March 1945 (K 9, 10, 22, 31, ag).,

An evanouation of subenmp Wioner-Neuptadt to Steyr Copesh=
tration Comp wos undertnken st the ond of Mareb 1945 (R 10, 22,
31, 38, 47; PeBEx 74) . This inmate cvacuntion morsh leated nbout
10 teo 12 inyn Cho L0y 23y 31y 30) . Appresimately LOO to aln]
inmates of all nationnlitices inocluding Freneh, Poles, Kussions,
Ttnlinne, Yugoslave and o fow Goermens porticipoted in thig evac-
nntien mareh (F 10, 23 31), The pnooused wne ohlef (r 31) or
commander of tho évaountion column (f 39). On the third day of
the warch the witnose Alde Bisnchexd aaw the neoused sheot ond

ki1l an Italian inmate (R 11, 12}, This wltness was ahout 15
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to 20 metors from the nosused when he shot the inmnte (R 11).
The bedy of the dead inmate was buried in o diteh (R 12). On
snother cccoslon during thy march this witness sow tho mocuscd
kill two Polish inmntes with revelver shots in the neck (E 12),
Their bodias were then buried in a commen grave (E 14).

The witnesd Englehordt testified thot during the evening
of the socond day of the march two non-Germen iomatea, whe could
not moreh anymore, wore taken by the pogused dinto n meadow whero
ke shot and killed them (R 23, 24). The accused. ueing n pistol,
hsd shot these mon in the neek. The vietima' clothing was then
burned gnd thoy were burilad (R 24). On snother ccconsion during
the moreh this witness was nbout 50tmetors from the seeuscd whan
he say bim ghoot ard X111 aix mon behind s shed (R 24, 25). Lheso
inmaotos vere sick ood were unﬂﬁla to gontvinue the moreh (R 25).

Two other wiltnegsaos tuﬂtiFiHﬂ that, during the inmato uvoe-
P e Ernn.aiauu;-ﬁouutnﬂi, the snonusad noted ns ehief
(F 31) or commnander of the uvnuun}}an selumn (R 39). One of
these witnesgos sow Lhy accused shoot %nd kill onc Itelion and
three Polish inmates (R 31, 32). Thé'bthur witness gavw the ne=-
auged shoot nnd ¥ill one Itnlidﬁ end twe Polish inmetes (B 39),
The bodies of thesa victims were then burded (B 32, 39, 40).

During Ostober 1944, while ot Camp Wigner-Neugtader, the
¥lbhuwpso, an It-alim:s nemod Alde Bianmohsri, and o Russden ward
benten by the nceuged (R 13) ond then turned over %te the ecamp
eldest for the usuel 25 strokes (R 13, 14). 1Two other wllnessve
stnted that the asseused bugt inmates with his hends (R 25, 41)
and gt times with & rubbuor hose {R 25} or he kisked thom (R 41).

In his extrajudicial sworn statomunt Lhe pocused ptanted
that he wos ot Camp Yilener-Neustodt from 20 Auguet 1944, until
the svoeustion of the gamp at the end of Murch 1945, On the
gecond or third day of ths march one inmate died bucause of ex=

haustion or illnees. From then on, in the course of the marech,

about 10 inmates gradually died in this manner. Othar inmetes
3
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who were unable to kesp marching and who could not be dragged
along were shot Lo desth, The nccused admitted gshooting twa
non-lerman inmates with a pistol. About three or four lnmetos
were shot to death by guarde upon order of the camp ecommandear,
The occused eatimoted that between 14 and 16 inmates died or were
shot to death on this march (R 47; P-Ex 74).
Evldepogs for Dofenget! Witness Frisch, a former cump'nldaat
at Concentration Camp Steyr (R 4LB), knew the ocoused at Maiuthau-
fon CGonceniration Gamp for o Iaw monthas in 1943 (R 4E). In
Fubruery 1944, he savw the aceuscd for 14 dzys, Then in April
1845, he agaln saw the goeused when the latter caome to Oanp Bteyr
from Wiensr-Noustadt with a transport of about 400 inmntes (B 48,
49), Some cof the inmatos told the vwitness they had hed o pood
Journey. Thoedr physical condition wga good (R 50=52), It wasa
in the best condition of-any ué the evaopuotion tronsports to
arrive at COamp Steyr (R 50). In Mauthausen this witness spoke
to many inmotes and all had a gnnéinpinian of the aecusad (F 51).
A formsr block sldsat at Mauthauden, who know the neocused
for obout seven months begluning in Fubrusry 1944, stoted that he
often put in a good word for the inmates (R 59).

The mecused, aftur being informed of his rights as a witnass,
deelined to take the stand (R 60), In his oxtrajudicinl sworn
stotemoent he rolaoted that shortly before thu beginning of the
inmote evacustion march from suboamp Wilensr-Weustedt in March of
1945, the camp leader notifled him of an order to shoot to dumth
a1l dnmates wha asanld nat santinne meovahing. Ha dondied that,
during bis tour of duty ot Mouthaouween Concentrantion Oomp or eny
of ita subcamps, ho shet any inmate for sttenpiing teo escapu, or
thot he ever killed or mistrested inmates (R 47; P-Ex 74),

Suffipigney of Evidence: Austris was a co-bolligerent of
Germany, With regard to the evidenee offered in aupport of
guperior orderas, the nceused failled to meet the burden of proof,

porticularly with respect to evidencow reugardlug lusedlats
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compulslon, reguired by pertinent suthorities dlecussed in Seection
vV, post, |

The findings of gullty ars worranted by the evidenco. The
gentenco is not excesgive.

Botitieng: & Potition fer Review was filed by Major Samyel
P, Ruteh, dofense counsel, 14 Oetuber 1947, FPetitions for
Olemeney were filed by Aloxander Scherlacher, 13 Oetcober 1947,
and 17 Optober 1947; Sigrund Hafenscher, 13 Qctober 1947, and
one undated; Mrs. Maria Tremmel, wife of the accusged, 15 Oetobur
1947, 1& Ngvember 1947, 25 November 1947, and 4 Juuuary 1948;
the mccusged, 15 Oetuber 1947, and 13 November 1947; Otto Apgor-
mann, & Wovember 1947j Huue Bldler, 21 Novenber 1047, Frisdrieh
Teohirk, 2 January 1948, -

Bggoppendation: That the firdings and sontence be approved.
V. QUESTIONS QOF LiW: |

Jurigdigtiopns It is clear that the Ccurt had Jurdasdickion
of the person of the socused ond df the subject matter,

dpplicatvicn of Farent Lppel The ‘Court was required to tuke
gognigance ol the declsion yendered in, the Parent Cass, Lfnsglud-
ing the findings of the Court thsr?iu, thet the mass atroecity
operation wes eriminal in nature and that the paertiecipante thore-
in, aeting in pursuance of & commen design, subjected parscns to
killings, beatings, tortures, ete., pnd was warranted in infer-
ring that those shown to hawa pafticipatad knem of the eriminasl
nature theroof (Letter, Headquerters, United Stateas Forcos,
Eurnpﬁan Theater, File AG 000,.5, JAu-AUY, supjecti “Irisl wuf
%ar Crimes Oeses", 14 Dotober 1946, and the Parent Oage). The
sceused was shown to have participated .in the muss gtrocity,
avid the Court was warranted by the evidence ndduced, adthar in
the Parent Omse or in thig subssquent proceedings, in coneluding
that he not only participated toc a gubstantial degres, but that

the npture and extent of hie partieipstion were guch as tc warrant



the sertence impnn;d.

Supgrior Orgderst The sccused sought to justify his netions
on the inmate evesustlon march by cffering evidence toc show that
hu was oeting in gomplinneos with "superior erderg", Compliance
with supardcr srdave dass net corotituts s defones te the sharas
of having committed o war orime (Trial of Henry Wirs, 40th Con-
greass, 2nd Sesp., Houspe of heprosentatives, Ex. Dec. Mo, 23, pogo
812; Vol., 1I, Sixth Editien, Oppenheim, "Internnticnsl Law", par-
agraph 253, page 4453; Llondovery Caostla fese, 16 American Journal
pf Intorneticnal Law, page TOB; United Statos v, Thomap, cpinicn
DJLw0, Docenber 1945; mnd United Stotes v, Kledn, et ol., {Hadn -
war Murder Postory Casc), epinicn I:IJ.r'.‘HE, Fobruary 1046y and Pruaeh
Republiec v, Wagner, ot al., Court of Appenls (Fraonce), July 1946).
This rule is follewed in Anglo-American jurisprudence (Mitchell
v. Hermcny, 13 Hew, ‘115, and "ﬁﬁnual for Ocurts-Martinl, U.S.
wroy", 1928, paragraph 148) . |

Oempliance with superlcr orders may; under sertain clreum-
gtances, be cengidered in mitigetden of punishment. However, an
pocufed who seeks rellel vs such, grounds assusmes the burden of
gatablishing (a) that he received an order from e superlcr in
foct, directing thet be commlt the Arcngful net, (b) that he d4id
net knew or, og o Tegpscnably prudent perscn, would nct have
kncwn thot the set which he wae directed te perform was illegal
cr ecntrary te universally sccepted stendards of humen ecnduct,
gnd (o) that he meted, at least to scme oxtont, undur imnodiate
scmpulsion, Having aqtiafﬁnturily eftoblished these elements,
the omeunt te which hie sentence sheuld be mitigated dopenda
upch the gharscter end extent of the {mmodiate compulslon under
which he neted. (Secoc Londen Lmrocement of B August 1945, Ccnecern-
ing Prusecution and Punishment cf Major War Criminals cof the
Eurcpean Axia; Fi 27-10, har Department, U,8. drny, "Rules of
Lend warfare", paragraph 345.1, Chango No, 1, 15 Nevember 19443
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Oppenhein "International Law", supra, and the Llandovery Gastle
Caage olted theredin; "Monusl for Courtg-Martial", supra; "Raport
te the President of United Stetea", 7 June 1945, by Mr. Justice
Jockson, U,5, Chief Counsel for the Prosseution of dxis Criminnl-
ity Bxvreul from Goebbels' "lhe aiilr Terror of Our Enemiosg",
feund in foctnote, page 93, "Military Occupction and the Rulus
of the Law", by Ernet Fraenkel; United States v. Bury, ot al,,
opinion DJAWO, September 1945, United Stotos v, Thomas. supras
end United Btates v. Beck, et al,, cpinion DJLNC, Decambar 1946,)
Examination of the entire record fails to diselose any arror
cr comisgion whieh resulted in injustlce tc the mcoused.
VI. GONOLUSLUNS) ,
1. 1% is recommendod that the findings and tho sentence bo

appreved,
i
2., Legal Forma Nos. 13 and \16 to acermplish this rosult

are attached hereto, should it meet with approval.

JOHN J. RYAN
Oapt., CLP
FPoat Trial Branch

Having examined the record of trisl, 1 uunﬁur, this .. day

Uf 19&31

0. E. S8TRLAIGHT
Lieutenant COelonel, JAGD
Deputy Judge advocgtu
fer.-Niar Oripep



