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HEVITW ANU RECOWWENDATIONS
I. TdIsl DuTa: The nceused were tried at Dachau, Germany, during the

perdod 29 July-5 august 1947, before a General LifTitaumy Usvernmunt Court.,

I ClauGl AHD EudPIGULLS:
CHaalli: Violation of the Laws and Usages of War.

Particulars: In that Josef BadTL, Philipp RRCK, Waltor BLUME,
wmax BUB«OWSKI, Osear Eduard DOAFLE, Ernst LOAENZ, Edward
OHNeinCHT, Korwad VOLGGEx, Johann ZIANER, Herman ZULEGER,
German nntionals or persons scting with German nationals,
mebing in pursuance of a eoumon design to subject the per-
sons hereinufter described to killings, beatings, tortures,
starvation, abuses, and indignities, A5d, at ne in the
vieinity of bhe uautheusen Coneentration Camp, at Castle
Hartheim, and at or in the viciniby of the Nauthausen
Sub-camps, including but not limited to Ebensee, [ros-
daming, Gunskirchen, Gusen, Hinterbruehl, Lombach, Linz,
Loiblpass, helk, Schwechat, St, Georgen, St. Lambwecht,

3%s Valentin, Steyr, Vienna, Wlener-Neudarf, a1l in iusteis,
at verious and sundry times betwecn Janmuary 1, 1942, and
hﬂy 5,. 1%5. Wungrﬂllj’ Haew.;tg&,_ ﬂidl 'a-h'ﬁt". and pﬂﬂi—-
eipute in the subjection of Poles, Frenchmen, Grecks,
Jugoslavs, Citizens of the Soviet Union liorwéginns, Danes,
Belgluns, Oitizena of the Netherlands, Gitizens of the Graad
Duchy of Luxembourg, Turks, British Subjects , stuteless
persons, Czeehs, Chinese, Citizens of the United States of
snmericn, and other non-German nationals who were then and
there in the custody of the then German nedeh, and members
of the armed forces of nations then at war with the then
Germun deich who were then anl there surrendeoped and un-
armed prisonera of war in the custndy nf the then Carman
deleh, to killings, beatings, torturus, starvstion, abuses
and indignities, the exact names and numbers of such persons
belng unkiown, but agresating thousands,

IIT. SldudY OF LVIDENCE: &1l of the convicted aceused, with the ex-
eeptlon of accused QHNLGCHT ant ZULEGEX, were members of the 33 ab Ling
111, & subcamp of sauthausen Concentrabiun Camp, for considerable periods
of time betwoen the lates alleged and were shown to have partieipated as
guards in the Mauthausen Concenbration Camp mass atroelty. Included ameng
inmates of the subcamp were political inmates from Frdnce, Foland, Husuis
and ltaly. e il OHMeACHT and ZULEGEX were civillan foremen at the
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P-Ex 174, p. 1),

or Februsry 1945, at a distance of about 20 meters, he sew the accused beat
4 sussian inmabe with a enble until the inmate fell unconscious, The ae-
cused procured the cable from a cape, The mistreatment occurped during the
noan duy metl in the vlectriesl workshop because ths inmate had asked for
more food, Later, the inmube got up but was unible to work., Thut evaning
the witness saw two other inmates help the victim back to camp., Late in the
evening of that day the witneas saw the victim dead on his bunk in the
baprack (4 33, 34).

# second witnoss, a former Inmate of the subcamp, stated in his extra-
Judiedal sworn gtatement thit during the escort of the inmates to and from
work b the Hermann Goering Plant the accused engaged In the prictice of
boabing innubes with the butb of his rifle (& 130; P=3x 13),

Lvidence for Defense: The aocused testified that he was sergeant of
the guard and detail leader at Linz III (2 183), He denied that he beat
an inmate durding the noon meal inasmuch ns he did not surve food to the
inmates. This was the duty of the cape. He sarved food only to the guards,
He also denicd mistreating inmates with the butt of his rifle durding the
escort to and from work, He further testified that as sergeant of the
guurd he did not carry a rifle (K 184, 185), He denied that he beat any of
the inmates and denied that any of the guards on his detail bedt inmates
(¢ 193). He admitted thut he had a guerd detall in the electrical workshop
(4 187), He made eoimilay denidls in his extrajudicial sworn statement
(d 133; P-Ex 174).

Sufficlency of Lvidenee: The Court was warranted from the evidence
4s to the nature and extent of his participation, particularly that as
to nﬂ.a position and beatings by him, in its findings of guilty. The
sontence is not excessive,

Petitions: No Petitions for deview were flled. Petitions for Olemency
were filed by necused, 15 August 1947 snd 13 October 1947,

conmendation: That the findings and sentence be approved,


















April 1944 to Moy 1945 (i 22; T'-Ex 94), This detail manufactured small
parts for tunks; During this perdod, inmates frem Ling IIT were used as
slave Liborers in the plant, Thers werc from 180 o 200 inmates under his
supervision. He distributed end supervised the work of the inmabkes andl
was reapunsible for production (4 138; P-hx 214, p. 1),

One witness, a former inmate of the suboamp, testified that during
the course of his dutiecs nt the plunt he saw the sceused aliost daily
(d 73, 7h). 1In march 1945, at a Alstance of from 15 to 18 meters, he saw
‘the accused slap the face of an inmate twe o thres times and then kiek
him. The accused reported the vietim to the detail loader who thereupon
best him to the ground, The detail leatler continued to kick him, The
victim get up and went inte the fuctory after the lapse of a little time.
shurtly thereufter during an afir raid, the witness and ancther inmite
helped the vietim back tv camp. The victim toll the witness he had been
kicked in the kidneys snd genitals by the detail lemder. The viotim did
not go back o werk bub wes sent to the dispensary by the blucg orderly.
Do or three days after the ineiient the witness made inguiry at the dis-
pensary ooncerning the victim. The dispensary olerk told him the vietim
hed died, ‘The vietim wus identified as a Pole (d T4, 75). Oceasionally
the seoused hit and kicked inmates (d 75).

i secondl witness, 4 former inmate of the subcamp, testified thut he
warked on the steel construction detail unlder the nocused!s supervision
(% 8, 85). In the winter of 1945, the inutes were unlcading boxes Goe
taining ircn, rivets, ete,, from a pailvcdd car, 4 a distance of one
meter ne suw the secused slap & dussidan inmate twice in the face becsuse
the unloading was proceeding too sluwly (o B5). The accused led the vie-
tim to the detuil lealer, abmuh/ﬁglf hour later the vietim returned and
Eold nim vhe detail leader had given him 50 strokes on the buttocks, hs
@ result of the boating the vietim was unable to werk for three or four
days. The accused ¥resuently beat immates, but the besbinse were aot
Heseribed as severe (4 86), |

A third witness stated in his extrajulicial swarn statement that in ‘j
warch 1945,he suw the acoused beal u Jewish inmate until he Sollnpaad, ————















called the detail leader whi thereupon beat and kicked them inte unecn-
sciousnsss. The inmabes were carcled back to camp, The witness was latap
tuld by the dispensary clerk thet buth victims had died. The mistreatment
ceourred within a week or 10 days uf cach other during this period. Both
inmates were volish (& 68-71), Just before capitulation, the accused zave
the witneas a vicious kick in the buttocks., After that incident the witness
fnad to use o stick to aid him in walking. This condition continued about

% months The accused often beat inmates (i 71, 72),

# second wltnesa, 1 former inmate of the subcamp, testified that in
January 1945 at a distance of about five meters, he saw the accused slap
and kick an immate who was a few minutes late getting to his work bench
after the noon meal. «5 a roesult of tho beating, the vietlm was knocked
Lo the fleor, That evening after work the vietim was helped back to camp
Oy two lnmates and tdken to the dispensary. Two days luter the witness
visited the dlspensary for first aid treatment, At that time he wes told
the vietim had died the day before (4 87, 88), The victim was a Fulish
Jew (i 89).

a third witness, a former assistant capo of the subecamp, testified
tht in august 1944 he suw the accused beat a French inmate because ho wos
not at his work place. ke a rosult of the mistrectment, the vietim's eyes
wepe awollen and his mouth bled. The vietim required medieal attenticn,
The acoused was reprimanded by the detail leader for mistreating this
victdm (i 109, 146, W7). In one of his extrejudicial sworn stitements,
the accused adndtbed thit he slapped inmates, He denied that e reported
them for punishment. In ancther extrajudicial sworn statement, he admitted
thut he slapped inmates about 10 times (d 141; P-Exs 2k, 254). Twe of
the forezoing witnesses and an additioral witness testified that the ae-
cused often beat inmates (& 71, 89, 174), The mistreatment of the inmates
by the accused was corrcborated by the testimony and the extrajudicial
sworn statement of accused OHNw.CHT (& 138, 219; v-Tx 24, po &)

Lvidence for Defenss: The acoused declined to testify {-dlzzh.i.

One witness, a former oivilian fereman on the steel construction de- ‘j
tail, testified bhat nt the bi-weekly conferences held in the olant by | 1o—e



Hurzwinkel, the plant manager, the latter uraed the foremen to speed up
eonstructivn and to beat the inmntes to accomplish this end (A4 150, 151).
He ndmitted that he heard that the accused best inmates (d 152}, & sscond
witness, 4 former cape ¢f the subcamp, testified that the steel construction
detail enjoyed the best repututinn and thit inmates requested asslgnment.
to it (¢ 173). He also admitted thet he heard thit the accused beat inmates
(¢ 174), In his extrajudicial sworn statement, the accused stated that he
mistreated inmates upon orders of Burgwinkel, the plant manccer (R 141;
e=lix 264).
el of Evidence: Althcush the guestion was not raised by

counsel for defense, the record indicates that the accused sought to Justify
sume of hig actions by attempting to show that he acted in acoordance with
superior opders., However, the accused failed tu establish thut his auperi-
ars ware present when he buut and mistreated inmates, that hs acted un-
willingly, or under immedixte compulsicn. 4s to superior orders he failed
bo meet the burden of procf required by pertinent authorities set forth
in Sectiun V, post, The Court was warranted from the evidence enncerning
the nuture and extent of his partieipation, espeeinlly that as to beatings
by him antl those encouraged by him, in its findings of guilty., The sentence
is nub excessive,

iptitions: No betitions for seview were filed, Fetitions for Clemency
were filed by accused, 7 July 1947, 12 September 1947; his wife, Erna Zuleger,
21 November 1947 and 17 December 19L7; Alfred Gies, 28 October 1947;
Wilhelm rozzemelr, 9 September 19473 Carl Schorer, 7 September 1947;
Karl Kaufman, 13 November 1947; Josef Fiesfler, 7 September 1947; Dortmund
Bridge Construction Union, B Sephember 1947; Certificate of the town of
Dortmund, 29 sugust 1947; Charlotte Schroder, 9 September 19473 E. Jetter,
31 Ockober 1947; Frans Silber, 14 November 1947; six former co-workers at
the Hermann Goering olant, 15 November 1947; and Certificate of the olice
of Lisz, 6 Hovember 1947,

decommendation:  That the findings and sentence be approved,
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Jurisdietion: It is clear thut the Court had Jurigdietion of the
persons of the accused ind of the subjeect matter,

Superior Urders: sccused ZULLGER sought to Justify his eetiovns by
offering evidence to show that he was acting In compliance with "superior
urders", Compliance with superivr orders does nut constitube s defense to
the charge of having committed & war orime (Trial of Henry Wirz, 4Oth
Conghess, 2nd Sess., douse of depresentatives, Ex. Doe, No, 23, page 812;
Vol. II, Sixth Editlon, Oppenheim, "International lew", paragraph 253, pege
4533 Liandovery Castle Case, 16 americen Journal of Internati nal Law, page
708} United States v. Thomas, opinion DIAWG, Decenber 1945; and United States
Ve Meinyet al., (Hadamar wurder Factory Case) » opinion DJWWC, February 1946
and French depublic v, Vagner, et al., Court of appeals (France), July
1946). This ruia is followed in anglo-Antrican jurisprudence (iitchell
vs Haemony, 13 How, 115, and “Manual for Courts-bartial, U,s, Armph, 1928,
peraraph 148),

Compliance with superior orders may, wider certain eircumstances, be
considered in mitisation of purdshment, However, an accused who sosks
rellef on such grounda assumes theburden of eutablishing (a) that he
recedyed an order from a superior in fact, directing that he commit the
wrongful not, '[b} that he did not know or, as a reasonably prudent perscn,
would not have kiown that the act which he was directed 1o perform was
illegal or contrary to universally accepted standards of human conduet,
and (¢) that he acted, at least to some extent, under immediate compulsion,
Having satisfactorily established these slements, the amount %o which his
sentence should be mitigated dependa upon the charascter and extent of the
imnaliste compulsion under which he neted, (S¢e London Agreement of 8 Au-
gust 1945, Goncerning Frosecution and Funishment of ajor Jar Criminals of
the luropean Axis; Fu 27-10, ar Depirtment, U. S, 4rmy, "-ﬂulaa of Land
Wartare!, paragraph 345.1, Changs No. 1, 15 November 1944; Oppenheim,
"International Lew", supra, and bhe Llandovery Castle Case cited thereins
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Mhanusl for Courts-iargial" y suprag M"teport to the rresident of United -

States", 7 June 1945, by hr. Justice J_skson. 1.9 Mhdad Mainant oo gl ————



Prosecution of Axls Criminality; Extract from Goebbels! "The Air Terror of
Uur Enemies", found in footnote, page 53, "uilitary Occupution and the Rules
of the Law", by Ernst Fraenkel; United States v, Bury, et al,, opition
DJda¥iC, September 1945, United Stutes v, Thomas, supra; and Unitsd States

v. Beck, et al., opinion DJWWC, December 1946.)

y of Per Caseg: The Cuurt was required to take cognizance
of the decision rendered in the Parent Case, including the findincs of the
Court therein thut the mass atrocity operation was eriminal in nature and
that the partlelpants therein, acting in pursuance of & common Jdesign,
sulvjected perasons to killings, beatings, tortures, ete,, and was warranted
in inferring that those shown to have participsted knew of the eriminal
nature thereof (Letter, Headquarters, United States Forces, Buropean
Theaver, file AG 000,5 JAG-AGO, subject: 'Trisl of Var Crimes Cases," 14
Detober 1946, and the Farent Case), A4ll ef the convicted accused were
shown to have pacticipated in the mess atroeity and the Court wis war-
ranted by the evidense adduced, either in the Farent Case or in this sub-
sequent proceedings, in coneluding as to them that they not only partiecl-
pated to o substantial degroe but that the nature and extent of their par-
ticlpation were such as to warrant the sentences imposed,

Exarination of the entire record falls to disclose any error or
omission in the conduet of the trial which resulted in injustice to the
accused,

VI. CONCLUJLCNS:

1. 4t is recommended that the findings and the sentences be approved,

2. Legal Forms Nos, 13 and 16 to accomplish this result ars attached
hereto, should it mest with approval,

HONALD DuDAMIO
2nd Lt, Inf
Post Trial Branch

Having examined the record of trial, I concur, this
day of L1948,
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