


















































m«g& ok charge of guarding the kibchen, He ekt Ve s 48 e

i en, Stregle, order all the inmates who worked in the kitchen to go into
In .~ the cellar., He sww Bachmeier enter the kitchen and hand Btregle a amall

age, the contents of which Stregle put in a pot of coffee, The accused |

came Lo the kitchen from the bunker, Geiger sent a comrade to warn inmates
4n sll the cells not to drink the coffes, He then saw the accused and
Stregle in the presence of Bachmelor carry the kettle to the bunker, The

~ witness then went to the bunker cellat whers hs met the clearer to whom he
Rk related what had happened, While Geiger and the clesner wore talking they
+  heard the coffes being poured by the cccused and Stregle, in the presence of
B;umier (4 137). The coffee was distributed to all cells, Geiger heard
‘Stregle m:d Bachmeier leave so that the accused was the only one remaining
(R 138), About a half hour later, the accused called the eleaner, When the
- oleaner returried he brought two or thres tablespoonsful of the coffee, which
| ‘he had taken from the ksttle, Geiger then went to his comrades at the
~ clebhing warshouse where ho fed the coffee to a cat. After a short while

o e Pl -

1— the cat dled, OGeiger then went to the capo of the crematory and told him -~
o let him know if sny bodies were brought from the bunker, At 2330 hours 1
guis&m he heard from the ahpa. He then went to the frigidaire cellar n! : _|

_' where he saw 52 demd bodies, These bodies gave the appearanse J
ot Em'ﬂmimnac_l. In addition, he saw five dead bodies 4n the bunker, i |
the being attributable to shots in the head, The bunker had been

Arvon the time the coffee was first poured until the corpses

 4s the aceussd was the only 8S man in the bunker from the
witness concluded that the five deaths could
b6 0 the booRe of SEIDL ', Gedger had not heard

&u .@m ots must '-’ha.w:hm- fired while he was 1
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 person who has been found guilty of
ted a war crime may be legally executed
propey ﬁ:hl and sentence by a legal
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-_vﬂei;mh of Trials -.e.&' War Wwﬁu v
n, hereinafter referred to as "Law
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MGenerally, in criminal cfses as In oivil oneeas the
burden of proving affirmative defenses rests upon the
defendant at all times. Accordingly, after the atate
hag made out 1ts cams by evidence, in a prosesution for
homicdde, the sccused miet assume tha barden of astaho
llshing clroumstances of Justificatlion, excuss, or mlti-
gation, The prosecubtion being entitled to the benefit of
the presumption of an intent to take life, where a person
has been killed by the infliction of & wound or by some

other means celeulated teo preduce death, the ageused mast
agaime the burden of praving thet thares yae na intent o

take life or that the killing woe justifiable or excusable,
or, &t least, of raieing & reasonable deubt in his fayor,
In order for the accussd to overcome the Inference or pre—
sumption of malice Arising from proof of the intentional
ude of & deadly weepon in committing & homieids, he miat

provi alrsumetancos of oxtomuation or o¥suda, unlees cush

faote aprear in the evidence produced by tha prosscution.

it ie generally egroed that the asccused le not under any

obligation to introduce evidence to show mitigation, justdi-

fication, or excuse if the proof on the part of the prossou-

tion shows 1t" (26 Ameriocan Jurisprudencs 352).

It 4s apparent (1) that the hanginge and shootings following
administrative dstermination of guilt were illegal; (2) that the defense
failed te mest ite burden of golng forward with the cvidence to establish
that such hengings and shootings wern legal; and (3) that none of the
accused belisved they were legal.

3, 4 cation of Parent Cese: The Court wes required to take oog-
nizance of the decision renderad in the Parent Mauthausen Concentration
Camp Gass, inoluding the findinge of the Court therein, that the mass stro-
oity operation wae eriminal in pature and that the participants tharsin,
acting in pursvance of & pommon deelign, subjected persona to killinge,
beatings, tortures, etc., snd was warranted in inferring that thoss shown
to have participated know of the eoriminal nature thersof (Letter, Head-

quarters, United States Forces, Turopean Theater, File A0 000.5, JAG-ALD,

subjeat: "Trial of Wer Orimes Cases', 14 October 1946, and the Farent Case).

Dxcept ne to accused FULSCHE, the sccussd were shown to have partisipeted
in the mese atrocity, and the Court was warranted by tho avidance adducad,
eithar in the Parent Oase or in thise subseguent prosesedinge, iﬁ concluding
‘that thoy not only partieipated to & substantial deurec, but that the

- nature and cxtent of thedir partieipation were such &a to werrant the
itances imposed,
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