


WRLGBULTARION LANMD MASS ATroolty. Frogeoubion's PoFx 8 (R 4%) 1z a
sartifiod copy of the oharge, partisulars, findings and sertenses in the
parant Muublausen Conventration Camp Cass, (United States v, Altfuldlanh,
9% nls UUO=BU-8, Opinlon DJAWD , February 1847, herpimifter raferred 4o us
the "Purent Case"j soo Bection V, post),

Unless oftherwise indioated an 1ltem referred to as o 'l'.!ta.‘a oment" g
in the rorm 0f extrajudioial sworn statemant,

Ve IVIDEHOR|AND HEOOMRGKDATIONT:
| 3

le TBldemur BARNER

latlomalitys Garmn

Apal 54

0ivildan Btatuss Butcher

Mty Statuss None

Military Stotusa Unimown

Plect N

Flrdingsi I

Suntenoes 16 years, oommencing 28 May 1845

Bvidencs for Prosacublony The aooused stated in his Statement that
ha was aant te Mauthauvesan Oonnsnbkeckdem Oamp 4v Saphbember 1048 +o ba wsee
aoutod for attempted desertion from military sarvice on the Hussian Pront,
This menmtence was latar sob aeido, and afbar four waeks in the main samp
he wis tmnsforred to subsamp Schwechat, slso imown as Feidfeld, where
ho worksd in tho kitohens Thersufhor, ho wae sent Lo subcamp Hinterbruskl,
almo lmown ng losdling, where he ssrved as a oapo, He loft thers onan
gvasiation miroh $o min camp, Mauthausen, arriving on 7 April 1945, Ha

rems Inod unbil Liberabion on 6 May 1945 (R 453 Peix @A), He spant wbout
two months at subsamp Florisdorf.during the paricd Septembsyr 1943 o

November 1944 (R 264). Bofore going to Florisdorf, the acoused worksd

in the kitohen, DUt Upen return to Schweohat beoaws camp oldsst (R Z6B),
sheut Hovember 1944 he was transforred to subcamp Hirkerbruakl and sprved
48 & nape in the Heinkel faotory (R 264, 266). On the ewwowstion mroh fo
min canp Mautnausen in April 1940 no wore o 8§ uniferm without lnsipgnis
(R 284, 267),

Vilonln , an Austriup fnmte of Mauthausen from 22 Jommey 1942 te













of orr sew bhe ascusod beat or Kill any inmatesy that he was with the
accused on the svacuation riarch from Hinterbruehl to Mauthausen; and
that he never hoawd of or saw the noeuscd bort or ldll inmatos en tho
evacustion march (R 249, 250).

Bruening, a former 55 concentration eamp guard at Hinterbruehl,
gtated din an unowern protrlal ebatoment that he was with the aeoused in
the Heinkel factory at Hinterbruehl; that he saw the accused occasion-
ally slap inmates for. infraction of the rules; that he was the accused's
platosn leader on bhie evdeunbion mareh; ahd bhet bhe accuped did net
beat or mistreat imnmates (R 281; D-Ex BA).

The acoused testified that he was a capo at the Heinkel factory
(2 265)3 that ho never boat any Ruscian te death (R 266} thak he ddd
not shoot or kill four inmstes on the evacustion mareh (R 267); and
that he did not have a weapon on the evacustion march (R 267), He
admitted that he slapped immates with bis hands, when thoy stele or
violated camp rules. He denied that he ever best sny inmate with a
elub, hose, or any kind of instrument (R 267). |

—
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SufTinlan f Hv ot Tho findings of guilty ovd wirranted by
the evidence. The senbence is not excessive,

Petitionss A Potition for Review was filed by liajor a4, R. Myatt,
Jr., defense counsel, 10 September 1947, Petltlons for Clemency wers
filed by the nocused, 20 January 1948 and 22 Fehrusry 1948 Aleis Riml,
43 January 19483 sccused's father, Wilhelm Burner, 26 Junuiry 1948; und
neousudle brethir, Willy Baracr, L Fobruary 10L8,

Recommendation: That the findings and sentence be approved.
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and that he saw tho nosused shoot two inmates in the neck, one of whom
man 8 Frenchmun and tho other was alther a Russiav, Polec or Jow (K 182,
168) . Tho witnoss wis maraking 4t the omd of the column and Ul nooused
wig only oight or %on metera away with fres spuos botween them at the
tims ho saw him shoot the two inmbes (R 183, 164),

lesused RANNER im his Btabomont asbatbed tlat he saw Lhy scoused shoot
and kill one sick prisoner on the ememtion mireh in Lpril 1945 (R 463
P-fix 44),

Ta his tostimory, the acoused admitbod thab on the wvacwntlon mroh
iﬁ April 1946 he shot $o death a Frenokman who wis attempbing o LTIV T
(r 524, 325),

Eridonos for Defonsss In his bostimony, the avoused wdmittsd that
ha shot one immabe on the ovaeuwstilon marel bosausa his immedinte superior,
sn 83 sorgoant, sbanding near him at the time ordorsd him %o shoot an
fnmate, who waa God alsl 4o sipbinie bhe mirch; that J.uu;u.nJJ.l.u.Lul_;r after he
roceived this order, the inmate sfarted to walk toward a nearby forest
and he ordered him o lielt; and that the inmate did not halt, whoreupon
ke ahob him (i 286)y Ho donded sver beatlug or mlsbreablig uny ilnmte
(B 828)4

Buf'figlenoy of Evidenoss The Court wa mrmntod by the evidones

consorning tho rabure and extent of lils partiolpatlon in its findings of
puilty. With rogm rd %o the ovidonse offored in support of supsrinr orders
i% 1s shown that the desire of the acoused $o co=opemto with aupericons
wis sbronger bhan obhor sonsddemblions; Llut he d1d no% act unwillingly or
urder the immediate eompulsion of suporior orders; that E.n.g-n}-- svent the
Court givo ample eonnidomtion to any sual olement which my have boen
prosent and tlat bhe acoused Miled Lo mewb Lhe burdes uf proof reguired
by pirtinent wubhorities disdussed in Soobion V, post, The sentence 1a
ot uxsenaive,

Polilfonas A Putlblon for Review wae £1lud Ly MaJur A Re Mystt, Jre,
defunse oounael, 10 Soptember 1947, WHo Petitions for Clomenoy wers filad,

Rooommendationy That the findines and sertonoe bo approved,
















Docembar 18453 United States v, Eloin, ot al,, (Hadamr Murder Factory
Oasa), opinion DJATWC, Februmry 19463 and French Republie v, Wignur, st al,,

‘Gourt of Appesls, (Frnoo) July 1946)e This rule 4s fellowsd in Angle-
Amorisan jurisprudense (Mitchell v. Harmony, 13 Hows 115, and “Manu} for
Courta-liartial, Uu8, Army", 1928, paragraph 148),

Gomplinnce with superior orders mey, undar cortain olreumstances, be
sonsldered in mitdigation of punishmont, However, an acocused who socks
rallef on such grourds assumes the burder of establlshing (a) that ho
roceived un order from a superior in fact, dirseting that he commit the
wrangful det, (b) that he did not know or, as a reasorbly prudont porson,
would not have known that the act which ho was directed to perform was
11lepal or oonbrary to universally acoepted standards of humn conduct, and
(o) that he acted, at least to soms extont, undor immediate compulsion,
Faving satisfactorily establishod these elemsnts, the amount to which his
gorttones should be mitigited doperds upen the ohrecter and exbont of the
immed late compulsion upder whish he aoted. (8ae London Agresment of 8
August 19456, Conocerning Prosecution and Punlstment of Major Wir Crimimle
of the Buropsan axisy FM 27-10, War Depxrtment, U,8, Army, "Rules of land
Wrfare®, parigmph 845,1, Change Noe 1, 15 Novenber 19443 Oppenhein,
"Intermtioral Law", supm, and the Llandovery Castle Cune eited thersing
"anunl for Courts-Martial", supre; "Report to the President of United
States", T June 1945, by Mr, Justice Jackson, U8, Chisf Coundel for the
Prosesutiion of Axis Oriminulity; Extract from Goebbels' "The Air Terror
of Our Epemies", found in footnote, page 53, "Nilitary Oocupation und the
Rules of the law", by Ernst Fraonkel; United States v, Bury, ot al,,
opinion DIATR , September 1945, United States ve Thomis, supra; and
United Biates ve Beok, et al,, opinion DJAWC, Decombar 19468, )

Parent Cusey The Court wes required o take ocognisance of the
dosision rendered in the Parent Oase, inoluding the Pirdings of the Court
therein that the mas atrooity cppmtion was orimiml in mture and that
tho particimnts thersin, soting in pursmance of & common design, aube

jucted persons to killlugs, buatings, terburss, ato., and was wmrmnbed
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