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I, THIAL DATA: The scoused wee trisd at Daghau, Germany, during tha
poriod 26 March — 2 April 1947, before & Ceneral Militery Covernment
Court,
1I, CHAXGLS AND PARTIOULALS:

CEANGE I Viol=tion of the lLawe 2nd Usaras of Yer,

Fartioulara: In that Eduard EFB, a German National, did, at
or near Mauthausen, Auatria, in or sbout Jenusry 1945, wrons-
fully enourage, ald, abdbet and particiveEte in the killing

of Waelove WIKOLEWSEI, & Yugnslev inmate of Mauthausen Oon-
centration Camp, who whs then in the cust dy ~f the then
Germen Redeh,

CHAZGE Il: Violation of tho Laws and Ussges of War,

Partioulers: In that Eduard BH3, a Jerman Netional, did,
Bt or near Schwochat, Austria, in or abdiut Juns 1944, wrong-
fully enecurage, ald, abet aud participate in the killing

of an upknown citisen of the Soviet Union, &n inmato of

Sehwochet Concentration Camp, who wes thonm in the cuat dy

of the then Germen Rolch,
CHARCS II1: Vislation of the Lews snd UVeszae of War,

Particulars: In that Bduwrd 3B, a German Netional, did, at
or nesr §t, Valontin, Austria, in or sboub Jenuary 1945,
wrnngfully encourage, ald, abet and perticipate in tha lkt1i-
inzs of About twelve (12) non-Germen natisnals, tho exiot
namse end numbars of eugh perdsne bolng unknown, innntes ~f
Ste Valentin Ooncantration Camp, whe wore then in tho custody
of the then Garmon Releh,

ChARGE IV: Vioclation of the laws =nd Usacos of War.

Partioulare: In thet Hdusrd BRB, a Gorman Nationml, did,

at or near St. Valontin, Austria, in or about Tocembar 1844,
wron fully encwuregs, aid, shet and participata in the killing
of one KUPFERMAN, first namo boing unknown, & Polish in-

mite af Gt. Velontin Ooncentration Oamp, who wan them in tha
custady of the then German Seich,

In May or Juno of 1944 threc Russian inmatos
escaped from Schwochat Concentratim Camp neer Vienna, Austris, Dur g



w'-.-r

the afternocon of the day of the escape they were recaptured, One of
them wee desd, annther wounded, and the third, e young inmats, was
appirontly undnjurcd. (This dnwabe la hereinafibor called the "yiung
Russinn inmate" J They werd szpoesd to tho view of athar inmatog on
roll call square that evening, The wounded inmito died, On ths morme
ing of tho firet dey aftor jhe recspture the accused hanged the young
Russian inmate in the doorway of & waehroom in the camp, (Howaver, two
witnosses testified that the hancing of the young Bussian inmpte sccurred
about tho third day aftor thoe wooapburo,) 4% that timo tho nesuesd wee
a Eluck loader in Schweehat Oonosntration Camp, Tho accusod dunied
hanging the ywung Russisn inmwate and asserted thet he wes t71d that thip
inmats aammittod Mauleidall, Incemasl ag the Ccurt found dhe sccused n~ b
guilty of Charges I, III, and IV end the purticulars theveounder, ovie

dence purtiining to these chargzos is not discuseod herein.

Hationality: German

Agay 1€

Civilian Status: Tiockami th

Party Statust Unlknovn

Militery Statust : Waffen 88, Borgzeant

Pleas HG Ohergo I; NG Charge II; HG

Charga 111; and NG Charge IV

Findinga NG Charge I; G Charge II; NG
Charge III; WO Oharge IV

Sontencet Life {mprisonment
Evidence for Prosacution: In Mey or Juno 1944 (R 41, 25, 80, B1,
102) thran kneedian immatos (K 41, 73, 01, 83, 101) cecassd from Sohruchat
Seneontration Camp near Vienna, Austria (R 45, 47, 81, 82, 101, 106,
115, 154), Those inmates were recaptured and raturned to the eamp the
day of thair asespa (M 47, 81, 106). Onec Af thom wha dsad (4 01),
Another wea woundsd in the les, Hland showed naar his kneo (R 81, 88,
B9), The third, the yiung Russian tnmats, (R 75) was uninjured (R 81, 89),




At roll eall that evening the three Russinn inmates were exposed to
the view of the other inmates of the camp on %he roll ecall square (R 41,
48, 83, 101, 109). The dead inmate wes in a enffin (R 41, 47, 61, 88,
101, 102, 110, 112, 156), The wounded inmate was sitting on the enffin
(R 88), The young Russimn inmate was standing nearby with a sign around
his neck which read in effect that "I em back sgain" (R 41, 45, 81, 88,
101, 108, 167), In addition, he wes repesting in Russian "Away and back
again” and "Don't go away or elee the same thing that happensd to me will
happen to you" or words to that effect (K 47, 82), The sccused, » blnck
leadar (R 40, 84, 101, 102), wes prasent at this formation and best the
young Russian inmate, giving him "25" lashos (R 42, 75, 82, 84, 97, 102,
108, 155, 167). Two witnusses testified that they wore on the rnll oall
place; and that after tho boating, as tho young Russisn inmate wns boing
removed fram the roll eall smguere, the acoused said, loud ensugh for them
to hear, "I'11 hang this dog anyway tonight" or similar worde, referring
to the young Russian inmate (R 74, 76, 102, 104, 113), This is corr b
orated by another witneee who testified that he wns told by an inmate
that the sccused threstened to bhang the youne Russizn inmate on this
scossion (R 82),

A witness, a forper inmate of Block 1 of Schwechat Oencentration
Camp and, &t the time of the trial, a member of the Polish guard cnmpany
at Dachau, Germaay (R 38), testified that st about 0500 hours the day
after the three Ruesian inmates were displayed on the roll osll square
(R 41, 42) he saw tho agcused, the young Buseian inmate, snd two
other inmatos in the washroom between Blocke 1 and 2 of Schwachat 0mn—
contration Camp (R 42, 43, 45), This witness testified further that ho
saw the two other inmates 1ift the young Russian inmste; that ho saw the
aocusaed place a ropa arsund the neck of the young Russimn inmete: thn-‘h
the rope was tied to & boam over the doorway; that whon the rope was
tied around the neck of this inmate the accused pulled down on his lege;
that this inmate resisted, kicked with his foet two or three times, and
died within about five minutee; nud that this inmate saw the hanging

through orecks in & partition in tho weshroom (R 43, 44, 50, §1, 53,




54, 66, 57, 59, B6),

annth'r witness, & former Garman oriminal inmate (R 96, 98) of
Sehwoehat Concentration Oamp (R 79, 80), testified that he worked in the
{nmate kitchon (R 81)3 that betwoen 0545 and 0600 hours on tho morning
after tho three Russian inmatos were recaptured he carried coffee into
the hospital (R 82-84), This witnoss testified further thet in the hall
of the hospital he passed within about ono-half metor of the bidy of the
young Bussdan innato; that the faeo of the oorpss was blue and swollen,
the eycs were protruding frem the enckete, and the t-r.mg_ua wis hanging rat
of the mouth; and that he wes told by two camp policoden who came by tho
kitchen whore this witnoss worked that the accused had hanged the yrung
Ruseisn inrate (& B3, 84, 66, 67, 99, 100), It was well kmown in tho
eamp that the penalty for sscape was death by ehonting or ﬂnqg;ﬂg_(lz??ﬁg

Two witneeses teetified that the hanging of the young Russion inmase
soeurrad about the third dey after tho recapture (R 179, 180, 235, 289,
241, 244¢)e In order to establish & c-wurse of gemsral conduot ot the
scoused comtrary to that etatod by the accusod on tha witnose stand (R 295}1
the proaceution introduced two extrajudieisl sworn etatoments concorning
the sceusod, One of thuse atctomonts enntalng evidencs thet in Fobruiry
1945, in Sb, Valontin, the accused bent two inmmatos to death in the
wishroom beonus they did not psse his inspoetion for eleanlinces (W 303;
P-Ex 1). Tho nther statoment eonteins evidencn that in Jenuary and
Februory 1946, in St. Valentin, the ascusod ordered punitive physical
pxérelge for inmates; that when the inmates did not perfsrm the oxer—
eipe in & minner plefsing §o tho sccushd, ho kigked than) and that nn
ong occasion an inrete was carriad mway, dosd. after belng kicked by
tho asoused (H 303; P-ix 24), '

dvidenge for Dofenss: DYefensa witnesdes cnnfirmed o cecapa,

recmpture and the display of the threo Russian fnmatca -n roll eall
squAre, but meeorted that roll eall leader Sehiller sotually pertiei-
pated ingtoad of the ascused (E 175-179, 190, 194, 204, 288, 289, 2428,
245, 268, 254), 1t wae reported in the eamp that the wounded Russian
iomoto wes shot while attempting to eecope on the day following his




inmato committed "suledde" on the morning of tho third day after his
recapture (R 180, 181, 185, 192, 194, 240, 246, 248, 255). BSuiocids aftor
rosapture was not an unuwswsl procedure in the Schwoshat Comanntration
Oamp (R 180, 186}, Defense witness Vom Preorn teabified that ho nuver
heard nf tho accused killing any inmates, elthiugh the asccused wae suppli-
ant to authority (R 229)., Aceording to him, the spoused was "the only
nitigating influsnce which was presant in the camp" (& 215), Defénso
witness Dmmet testified that, ace~rding to report, the viotim had buecn
hanged, "by forea” by block eldest Frans Pawela, & kitchen cepo Earl
Roll, and the samp eldeet (R 248), He steted that he did nof hear the
apcused say snydhing at rall call sguare at the time tho thres lussian
inmates were on display (R 248) and thet tho seousod would nevor hesg
anyone of his own volltism (R 249), The socussd wes sne of the most
docent blosk leaders dospite the faot that he beat tnuates (R 216, 249),
One defense witness tostifind that he saw the b dy of the young Ruaslan
inrate; that he knew by the lonke of At thet the cause Hf dedth wea
strangilation (R 357, 268); that although tho camp rumor wus that the
block lemders, espocially the accused, had hanged the ywung Russian
inmate (R 256) no one had sald that he had seen the scoused partieipating
in the hanging (R 258). Tho amcouscd denled participating in the hane-
ing of the youn: Dussien inmeta (5 267, 269, 294). Ho donicd beating
this Russien inpate on the roll call sguare (X 369), or threstening

to hang him (& 266}, meserting that ho wis not present ~n tho roll esll
gquare at tho evening roll call on the day of tho recapture nf the throo
seceped iussian inmetee (H 265, 268, 269, 200), The eceused dended |
Jkuowing of the hanging of the Ruseian (1 267, 268) until he honrd abmt
the ineldont a few daye letsr (R 293), The scoused tostifled that ho

wae tnld by one of hie oonrades thet the young Kugelian inmate had enm-
mibted sulcids (R 293).

Sufficionoy of Bvidoneot Tho ligal slgnifionnce of the adnission
in evidanece f the evideonce as %~ zote committed prisr to the tine speci-
fied in the particulars is dlscusscd In Baetion V, prat.
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The findings of guillty &re warranted by the evidenes, The sontenoe
is not axeussive,

Potitione: Mo Petitinns for Heview were filed, A Patition for
Olomency was £iled by the mocused, 16 Hewember 1947,

Hogomnendation: That the findings and sontenos be approved,
Ve QUASTIONS OF LaW:

Juriedictions The jurisdietimm of the Ocurd to try the acoused
wes questicned by the defense, apparently on thé following srounds; (1)
the ageussd was a civiliang (2) the offense charged opourred in Austria
and in the Russian Zrme of Austris; and (3) there was & faflure to eomply
with Sootion 4, Article III, Crntrol Cruneil Law N+, 10 (R 3-9),

The Oourt was nnt deprived +f Jurisdiotion bacruse the mccusod was
a oivilian, It is stated 4n Volume I, Law Boports, United Wations War
Orimea Oommiesion, in notes on the Zyklon B Case, at page 103 that:

"The decisdon of the Military C-urt in the presint caso

is a clear example »f the applieation of the rule that the
proviaisns of the laws and customs of war aro addrossod nog

only to oosmbatants and to9 members of atate and ‘thor publie
aathorities, but to anyb-dy who 48 in a poasitim 4o sanist
in thelr violatiem,

"The setivitios with which tho mssused in the prasindy
OnEE Word m:-m wire copmoroial transacticns econductad by
civiliens, The Military Court asted on the prineiple that
any olvilian who is an accesa ry tn & violation ~f the laws
and customs of war 4s himeslf also liable ss & war orisinal,”

The Orutt was not deprived of jurisdiction beemuse the ~ffeonse wee
ermmitteod in the Ruesian Zone of Auwstria,

War oriminals, twizands, #nd piretes are tho somucn enepices of all
sankind and all nations have an squal intsreat “n thelr spprehonsion
end punishmont for their violntinns of international lew, Orncorning
this queation, it is stated in "Wheaton's International Lew," VT-lume
T, 8ixth Bdition, &t pago 269, that overy indepandont state has the
Judieial prwor to punish "piramoy end ~thir offensoe against the common
law of natdions, by whomacever and whervs-ever onmnitted." Military
Government Courts have Jjurisdiotinon nver the naticnsles nf eny esuntry
who are in the United States Znne of Occupation, except ne to certain

classgs of American and nthar nationale, eP.ge., militery ?mwm(ghﬁﬁﬁrﬂn@” CANCI




are not portinomt to the juriedictilonsl gquestion hera involved, Crne
corning Jurisdiction over war orimes, no limitation is imposed, (Sus
Sootione B6-300,2 and 5-800,3, Title 5, "legal =nd Penal Administration

of "Militery Govermment Regulations," published by Hosdguartors, US Foreess,
Burcpoan Theater, 30 November 1946.) Osnoarning the gemerel quostion ~f
universality of Jurisdietion over war arimse ses "Universality of Juris-
dietion over War Orimes," by Oowles, Oslifornin Iaw Heview, Volume XAXIII,
Juna 1946, No, 3* FPs 177218,

The defense also attecked the Jurisdiection of the Csurt on the ground
that ths scoused could not be frisd in tho United States Zono of Cooups—
tion unless cartein edministretive steps were taken as Frovided, bysBagtd-n
4, Artiecle 111, Contrel Oowreil Law Yo, 10, which provides:

" 4, Porsons known to be wantad £or trial in an-ther

Zona or cutalds Germany will not ba tried prior ¢o

duolsim undoer Artiele IV unless the faot of thelr appro-

hension haa been reported in accordsnce with Saotion I

(b) of thie Article, threc months heve elepead thersaftor,

and no roguost far dellivary »f the iypv esntomplatod bWy

Articlo IV has bemn racedved by the Zons Oomuander eoncerned
The defonse follod $n esteblieh a lsok of adhersace to the provisione in
question, In any evont, the provisisne are nerely edniniatrative and
not jurisdietionnl, PFailure %o atrictly enmply therewith would nnt hove
affectod tho Jurisdietion of the Court, Soetion 2 of tho ssoe ertielo
nf that law providest

" 2, The tribunal by which persons charged with offonses

horsuncer shell be tried and the rules =nd procedurce

tharenf shall be determined or desizgnated by each Z-me

Comsander for hie respective Zone, Wothine horain 18 in-

tonded to, or shall impair or limit the jurdsdiati-n nr

powsr of Ay dourt sy tribunsl now Ar horeadbor cobtnb—

lished in =ny Zone by the COommender theranf, or of the

Intornetional Militery Tribunal establisked by the Londen

Agrosment of 8 Awmuet 1946,Y
it 18 clunr that the Court had Jarisdietion of the purern »f the ngouscd
cnd of the subjest matter,

Byvidence ns to jg&mnggnt Illagel Aote: The dafanss shjustod ¢o
the adnission of evidumes nf spacific aots not novered in the thargse and
particulers theroundoer. Thas the quedticon fe redecd w8 b4 the lugnal

slgnificence of thy admisel-n ~f évidence e 6+ tho eonmission by the

7
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agoused nf sush independent illegal acts,

Sootion 5-354.4, Title B, "Leégel and Penal Adninistratisn® of "Hili-
tary Government Regulations," published by Offica nf Militery Government
for Gormany (US), 27 March 1947, provides that "all evidemee which will
aid in detorsining the truth will be admitted." Subparagraph a, Seotiom
270, "Manual £or Trial of Wer Orimes and Helated Cases," 16 July 1946,
ag enohded, providee that & war erimes tridunsl may adnit any evidenos
which in its spinion hes probative value, Suboaragreph e(2) of said
Sootion 270 provides thet a war crimes Yritunal ey adait eny ovidonoo
voliaved to be of pradative value or, to apply & eimilar toet, avldenes
which weuld be helpful 4n arriving ot 2 trus finding.

The Steff Judge Advicate, Hosdquarters, United Stetee Frrces dn
Auatrie, in his roview »f & war erinse csse, United States v, Harrlyi,
6t £l,, Oage Hoe 5-100, Septunbeor 1948, tried by a military commissira
eppointed by that headquarters, etetod with regerd tn evidence eonoern—
ing independent orines enumitted by the accus d, thot it could ha die-
ragardod mmly 4n tho event thet thero is sufficiient sdmlssible avi-
dance %o sustain the findinge @e tn the orime charged., He further
stated that the senténces involved in that omso sh'wld nst be dls-
approved morely beceusa of the adalssion of ovidence roloting to sep-
arate indepondent orimes, if there 18 sufficlent evidence, exolualve of
that relating to such independent crdmes, &~ sustoin the findlngs &s
to the erime chergod. The Judze Advooate olted in hia review, in support
of bis positirm, peragreph 87b, pege T4, "Manusl for Orurts-Martial,
U.H. Aray," 1928, which parsgraph e based upon artlele of War 37,

A like rule is enntAained in the regalations specifieally appliestle
o Militory Covernmant Crurtel

"Ihe procecdings shall not be invelidated, nor eny
finding or spntonce disapproved, for any error nr nission,
technical ar ~thorwise scouring (sie) in such procesdinge,
unloss in the opinien of the Reviewlng Auth~rity, aftor
an sxaninstion of the entdre recnrd, 1t shall appear thet

tha arrsr nr ooiseion has resulted i_n Injuatice t7 tha
ecousady”

(Bsotinn 5338, Title 5, supra,) CLASSIHCHT*GN CAHCEEL@,Q'
B dtd‘ 4 &yg_'i?'iﬂh_




Ir viow of the foregoing, the admissiom of the evlidence as 5 tho
separate independent orimes dred mot, in and 9f iteslf, eonstitute grounds
far Adsapprwing tha antlone af the Oourt.

Motion for Findinss of Not Guilty: A motdon by the defense for a
finding of not guilty me to Charge IV and ite particulars at the el-se
af tho prosemitionlé sass (R 161, 168) was properly denled. It 48 not
arror for a wyar orimes tribunel to oyerrule & motisn for findinge of
not puilty made at the elnsa +f the eman f-r tho prosesution &f it bo-
liovan that there de suffislent ovidence to suppart the charse And thay
tha accused should bo required to enewer 1t (Soctinn 5-327.2, Title §,
supre, and Seetion 501, prge 409, "Mangusl for Trisl £+ Var Ordcee asd
Relatad fascal). A sioilar practies da £511%wed in crurte-martisl (prre-
graph 71, 4, "Manual f£or Orurte-Nartisl, U,S, Arny", 1928),

Bxaminetion of the entire reo-rd fells to diselone eny errar or
amigadmm which rasultad in Injustisa $» tho Acoused.

V1, OO0MOLUSIONSY

1, It 48 reenmacndad thet the findinge and sentoncas be approved,

2. Lagal ¥ares Wos. 13 nnd 16 tn scormplish this rosult aro attnchoed
horetn, should it meot with epproval,

RICHARD O, HafAN
Prat Trial Branch

Having exmmined the reenrd nf trisl, I ermour, this

day ~f 1648, M

0., B, STRAIGHT
Lisutenant Oclenal, JaGD
Deputy Judze Adv ontu
far War Crimog




